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he defense attorney received a Mealey’s E-Mail News Report about a case that questioned the admissibility of this evidence 


The Mealey’s E-Mail News Report notified the 
defense attorney of a recent court decision from the 
highest court in a neighboring state. He was surprised 
to find the prosecution’s expert witness had also 
testified in that case. But the court held that footprints 
from inside a shoe were not a recognized area for 
expert testimony under the Daubert standard. As the 
defense attorney continued his search of analytical 
sources from Matthew Bender} including Moore’s 


Federal Practice® on the LexisNexis™ services, he quickly 
found further supportive commentary and analysis. 
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codes in your research, use the LexisNexis™ 


Total Research System—it’s how you know 


LexisNexis” 


It’s how you know ™ 


For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek or call 877.810.5324 5 


*The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who have not subscribed to the 
LexisNexis online services within the last 30 days from the date of this publication. Additional restrictions may apply. Current LexisNexis 
customers should contact their account representative for information 

LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a 
trademark of LexisNexis, a division of Reed Elsevier Inc. Matthew Bender is a registered trademark of Matthew Bender Properties Inc 
Moore's Federal Practice is a registered trademark of Matthew Bender & Company, Inc 

© 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 


KNOW 

( ™ 

AL6447 

Par 


651 East JEFFERSON STREET 
TALLAHASSEE, FLORIDA 
32399-2300 
(850) 561-5600 
www.FLABAR.org 
www.flcourts.org 


PUBLISHER 
John F. Harkness, Jr. 
Epitor 
Cheryle M. Dodd 
Associate Epitor 
Laura L. Johnson 
ASSISTANT EDITOR 
Daniel Staesser 
ADVERTISING DIRECTOR 
Randy Traynor 
SALES ASSOCIATE 
Bruce Mellinger 
CIRCULATION 
Georeen Busch 


Published monthly except July/August, 
which is a combined issue, by The Florida 
Bar, 651 East Jefferson Street, Tallahassee 
32399-2300, telephone (850) 561-5600. Pe- 
riodicals postage paid at the Post Office 
in Tallahassee, Florida 32399-2300 and at 
additional mailing offices. The Florida Bar 
Journal, ISSN 0015-3915, Pulb. No. 200-960. 

Subscriptions: Florida Bar members re- 
ceive the Journal as part of their annual 
dues payment. Nonmember subscriptions 
are $50 a year; single magazine copies, 
$5; September directory issue $40 ($30 to 
Bar members). Single copy sales subject to 
Florida sales tax. 

Advertising copy is reviewed, but pub- 
lication herein does not imply endorsement 
of any product, service or opinion adver- 
tised. Advertising rate cards will be fur- 
nished upon request. Rates available by 
calling (850) 561-5601. 

Views and conclusions expressed in ar- 
ticles herein are those of the authors and 
not necessarily those of the editorial staff, 
officials or Board of Governors of The 
Florida Bar. 

©2003 The Florida Bar. Printed in U.S.A. 

POSTMASTER: Send change of address 
to The Florida Bar, Membership Records, 
651 East Jefferson Street, Tallahassee, 
Florida 32399-2300. 


NOVEMBER 2003 


Features 


Chesterfield Smith — America’s Lawyer 
by Jan Pudlow 


Who’s That Knocking At Your Door? Third Party Consents 
to Police Entry 
by Joseph D. Robinson 


Gore, Cooper Industries, and State Farm v. Campbell— 
Game, Set, and Match for Exorbitant Punitive Damage Awards 
by John T. Kolinski 


When the King Does Wrong: Failing to Fulfill Implied Duties 
by J. Bert Grandoff and Patricia E. Davenport 


Columns 


My Neighbor, Chesterfield 
by Miles McGrane 


Putting the Brakes on Litigation: Stays Pending Review 
by Jack R. Reiter 


The Value of High Quality, Comprehensive Information to 
Decisionmakers in Juvenile Cases 
by Thomas Oakland and Claudia Wright 


Bankruptcy Lawyers—If You Want Attorneys’ Fees 
From the IRS, Exhaust Your Administrative Remedies 
by Charles Baer 


9/11 and Agricultural Security 
by Aaron Leviten and Michael T. Olexa 


The Evolution of Declaratory Statements 
by Sidney F. Ansbacher and Robert C. Downie IT 


Drafting Trusts That Include Broad Invasion Powers 
by Peter B. Tiernan 


Reasonable Consideration of Medicare’s Interest in 
Workers’ Compensation Settlements: A Comprehensive 
Analysis 

by Rafael Gonzalez 


An Update on Florida Alimony Case Law: Are Alimony 
Guidelines a Part of Our Future? Part II 
by Victoria M. Ho and Jennifer J. Cohen 


Cover portrait by Kenneth Fox, artist, Jacksonville 


2 THE FLORIDA BAR JOURNAL/NOVEMBER 2003 


VOLUME LXXVII, NO. 10 


4 

BAR JOURNAL 

50 

= 55 

61 

: 

81 

2 85 | 
| 
H 


Quickly, Easily and Efficiently. .. 


Let Empire Be Your Source for Corporate Kits and Filing Articles of Incorporation 


PROFIT L.L.C P.L.L.C/P.L.C P.A./P.C 
CORPORATE KITS $58.00 w/ Membership Certificates $58.00 $58.00 $58.00 
w/o Membership Certificates 
ELECTRONIC FILE Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
$20.00 + Fees + Kit original documents never leave your office. (FILED WITHIN 2-4 HOURS. KIT & DOCU- 
MENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
$20.00 + Fees + Kit WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP The easiest and fastest. We prepare your articles and file them electronically with the 
$25.00 + Fees + Kit Secretary of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK STAND We obtain certificates of good standing or corporate status from the Secretary of State. 
$28.75 Incl. Fees/Electronic $33.25 (24 HOURS). 


QUICK COPY We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
$20.00 + Fees DAYS). 


UCC SEARCHES We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
$20.00 + Fees certified copies upon request. 

CUSTOM MINUTES We customize the minutes and bylaws with the corporate name and other information. 
No Charge Creating hand typed originals ready for signatures. 

JUDGMENT LIEN We handle the completion of necessary forms and the filing of your judgment lien 
$15.00 + Fees with the Secretary of State. 


Each Corporate Kit features: * Checklist + Instructions * Work Sheets * 8 Tab Dividers * 21 Certificates * Stock Transfer Ledger * Corporate Seal with Pouch + 
Padded Binder ¢ Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders * Waiver of Notice and Minutes of Annual Meeting of Directors 
* Minutes of Special Shareholders’ Meeting * Notice of Annual Meeting of Shareholders + Notice of Organizational Meeting of Incorporators and Directors + 
Waiver of Notice of Organizational Meeting of Directors * Waiver of Notice of Organizational Meeting of Incorporators + Directors(s) Resignation * Notice of 
Special Meeting of Shareholders * Notice of Special Meeting of Directors + Resolution Granting Power of Attorney + Special Power of Attorney * Proxy + 
Independent Contractor Agreement * Buy-Sell Agreement * Employment Agreement ¢ Banking Resolution + Cafeteria Plan + Cafeteria Plan Employee Benefit 
Election * Medical Expense Plan * Death Benefit Plan + Voting Trust * Stock Subscription * Executed Stock Subscription * Stock Purchases * Written Statement 
Organizing Corporation « S Corporation, formerly Subchapter S + Section 248 Election + Consent of Incorporators to Election of Initial Directors *Election of 
Directors + Election of Officers * Waiver of Shareholders Financial Reporting + Corporate 
Indemnification Plan + Application for Sales and Use Tax * Application for Employer ID Number ¢ Pre- 
Printed Envelopes for Both Applications * Election by Small Business Corporation (form 2553) * State 
Unemployment Status Report. 


1-800-432-3028 


\ 


Miles McGrane 


PRESIDENT-ELECT 
Kelly Overstreet Jonnson 


Executive DirRECTOR 
John F. Harkness, Jr. 


BOARD OF GOVERNORS 


First Circut Alan B. Bookman; SECOND Circuit 
Lawrence E. Sellers, Jr., Michael J. Glazer; 
THird Circuit Gregory S. Parker; FourtH Cir- 
cut §. Grier Wells, Henry M. Coxe Ill; FirtH 
Circut William H. Phelan, Jr; Sixte Circuit 
Louis Kwall, Murray B. Silverstein; Seventh Cir- 
cut Charles C. Ebbets; Eighth Circurt Robert 
A. Rush; Ninth Circuit Mayanne Downs, 
Russell W. Divine, Warren W. Lindsey; TENTH 
Circut Robert M. Brush; EveventH Circum Fran- 
cisco R. Angones, David B. Rothman, Ervin 
A. Gonzalez, Jennifer R. Coberly, Don L. 
Horn, Sharon L. Langer, David W. Bianchi, 
Steven Chaykin; Twe.rtk Circuit Kimberly A. 
Bald; THirteENTH Circur Timon V. Sullivan, John 
Rudy Il, Gwynne Alice Young; 
Circuit Rob Blue, Jr.; FieteentH Circuit John G. 
White Ill, Jerald S. Beer, Michael T. Kranz, 
Amy Lee Smith; SixteentH Circuit James S. 
Lupino; Seventeenth Circut Alan C. Brandt, 
Jr., Nancy W. Gregoire, Henry Latimer, 
Jesse H. Diner, Frank C. Walker Il; EiGHTEENTH 


Circur Clifton A. McClelland, Jr.; NineteeNtH 
Circut Harold G. Melville; Circuit J. 
Christopher Lombardo, A.Lawrence Ring- 
ers; Ourt-or-State Richard A. Tanner, lan M. 
Comisky, Gary J. Leppla, Brian D. Burgoon; 
Presipent YLD Mark A. Romance; Presipent- 
eect YLD Michael J. Faehner; Pusuc Mem- 
Bers, Solomon L. Badger Ill, Vivian L. Hobbs. 


EDITORIAL BOARD 


Cuair Valerie G. Itkoff, Miami; Vice Cuair 
Robert C. Downie Il, Tallahassee; Vice 
Cuair John R. Reid, Jr., Maitland; Ashish 
G. Airan, Orlando; Nader F. Anise, Boca 
Raton; Dean Bunch, Tallahassee; Allison 
E. Butler, Stuart; David E. Cannella, 
Orlando; .David R. Cassetty, Coral 
Gables; Susan G. Chopin, West Palm 
Beach; Jennifer A. Dietz, Tampa; Annette 
C. Escobar, Miami; David J. Federbush, 
Bethesda, MD; Cleveland Ferguson Ill, Ft. 
Lauderdale; Pearl Goldman, Ft. 
Lauderdale; Timothy M. Hughes, Orlando; 
Jason K. Kellogg, Miami; Jeffrey D. 
Kottkamp, Ft. Myers; Benedict P. Kuehne, 
Miami; Erin M. Larrinaga, Tampa; Jay 
Paul Lechner, Tampa; Brendan M. Lee, 
Tampa; Kelly B. Lefferts, Tampa; Steven 
B. Lesser, Ft. Lauderdale; Jason S. 
Lichtstein, Ft. Lauderdale; Brittany A. 
Long, Tallahassee; Veronica J. Luyster, 
Lake Worth; Lisa M. Macci, Boca Raton; 


Elizabeth A. McRae, Tampa; Mary S. 
Miller, Tallahassee; Michael G. Moore, 
Miami; Amy E. Osteryoung, St. Augustine; 
Tamela |. Perdue, Tallahassee; Amy D. 
Ronner, Opa Locka; Richard A. Sachs, Ft. 


Lauderdale; Luis Salazar, Miami; Leslie 
K.R. Stein, Temple Terrace; Howard A. 
Tescher, Ft. Lauderdale; Gary D. Weinfeld, 
Miami; Boarp Liaison: Charles Chobee 
Ebbets, Daytona Beach. 


Oath of Admission 
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The general principles which should ever 
control the lawyer in the practice of the le- 
gal profession are clearly set forth in the fol- 
lowing oath of admission to the Bar, which 
the lawyer is sworn on admission to obey 
and for the willful violation to which disbar- 
ment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United 
States and the Constitution of the State of 
Florida; 

“| will maintain the respect due to courts 
of justice and judicial officers; 

“| will not counsel or maintain any suit or 
proceedings which shall appear to me to 
be unjust, nor any defense except such as | 
believe to be honestly debatable under the 
law of the land; 

“| will employ for the purpose of maintain- 
ing the causes confided to me such means 
only as are consistent with truth and honor, 
and will never seek to mislead the judge or 
jury by any artifice or false statement of fact 
or law; 

“| will maintain the confidence and pre- 
serve inviolate the secrets of my clients, and 
will accept no compensation in connection 
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quired by the justice of the cause with which 
lam charged; 

“| will never reject, from any consideration 
personal to myself, the cause of the de- 
fenseless or oppressed, or delay anyone’s 
cause for lucre or malice. So help me God.” 
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My Neighbor, Chesterfield 


hortly after Hurricane An- 

drew, Patty and I moved in 

to our home in Coral Gables. 

It is on a quaint little street 
called Santa Maria. Being an early 
riser, I was out the next morning 
picking up my newspaper around 
5:30 a.m. when I was startled by a 
booming voice wishing me “morn- 
ing, neighbor.” Before I could re- 
spond, the well-wisher walked 
briskly past me. 

The next morning I was better 
prepared. After receiving another 
booming morning greeting, I tried 
to introduce myself and was told if 
I wanted to talk, I would have to 
walk. This is how I met Chester- 
field Smith. 

My meeting Chesterfield oc- 
curred right around the time I was 
getting involved with the Board of 
Governors of The Florida Bar. I 
took advantage of Chesterfield’s 
wisdom and knowledge during 
these morning walks to seek advice 
and recommendations from him. 

Eventually, there came a time 
when Chesterfield stopped these 
morning walks. However, he and I 
served on a number of committees 
together, and I found it amusing 
that when he introduced me to 
people, I was always introduced as 
his neighbor. 

Over the years, I would call Ches- 
terfield for advice on Bar matters. 
Without fail, he would give me 


whatever time I needed to discuss 
those issues with him. When I de- 
cided to run for this office, he was 
generous with his time, his advice, 
and his support. He offered to at- 
tempt to get all of the past Bar 
presidents to endorse my candi- 
dacy. When I thanked him for his 
help, he responded “That’s what 
neighbors do for each other.” 

The last time I saw Chesterfield 
was when I was attending my first 
House of Delegates meeting when 
the ABA met in Seattle. I attended 
a reception hosted by Holland & 
Knight and found Chesterfield 
holding court among a number of 
young lawyers. As I approached 


his table, he announced in that 
trademark voice of his that he 
wanted to introduce me to his part- 
ners who practiced in Seattle. Once 
again, I was honored that he intro- 
duced me as his neighbor and 
friend. 

We all remember Chesterfield dif- 
ferently. In the profile of him that 
follows in this issue of the Bar Jour- 
nal, you will read how some remem- 
ber and love him as a husband and 
a father. You will read how ABA 
President Dennis W. Archer remem- 
bers him as a healer, while child- 
hood friend John Arthur Jones re- 
members him as “Harvey.” Others 
will reminisce about his relentless 
work against doing wrong, his lead- 
ership when this state’s constitu- 
tion was revised, his sense of hu- 
mor, and his candor. There will be 
references to Chesterfield’s fre- 
quent parting phrase, “Do good.” 
While many remember him as a col- 
league, a partner, or a mentor, I will 
always remember Chesterfield as 
my neighbor. 

Today is a good day to be a Florida 
lawyer. I am proud to be one and 
you should be too. 


Mites McGRANE 


After moving into our Coral Gables home, | was out 
one morning picking up my newspaper around 5:30 a.m. when | was 
startled by a booming voice wishing me “morning, neighbor.” 
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CHESTERFIELD SMITH 


1917 - 


2003 


“Whether on the battlefield or in the courtroom, 
whether in the law firm or in the public arena—he 
never asked more of others than he gave of himself.” 


n his best Southern drawl, with a hearty laugh that 
revealed the glint of gold teeth, Chesterfield Smith 
liked to say he was a “cracker from Arcadia” and 
“just a country lawyer.” 

More like cracker with cosmopolitan connections who 
earned a countrywide reputation of being such a bold and 
visionary attorney that he was dubbed “America’s Law- 
yer” and “the conscience of the legal profession.” 

He thought nothing of hobnobbing with the power-elite 
at Coral Gables’ Riviera Country Club, while sitting near 
the golf course shelling a bushel of white-acre peas former 
ABA President Martha Barnett had selected from 
Tallahassee’s Tomato Land and shipped to him on dry ice. 

Giving a rousing speech about the independence of the 
judiciary at a chief justice’s investiture at the Florida Su- 
preme Court, he tossed in a homespun, “Dadgum that!” 

Boosting the early career of former U.S. Attorney Gen- 
eral Janet Reno, he got away with greeting her in a 
crowded room in New York City as “Hey, Baby Doll!” 

Both down-to-earth and dignified, folksy and fa- 
mous, Smith had infectious charm that dazzled the in- 
fluential upper echelon, yet he had the courage to speak 
his mind in a loud, booming voice when the powerful did 
wrong. 

“I care about things. I have always wanted things to be 
better than they are,” Smith said in a 1982 interview 
with The American Lawyer. “If the house is not neat, I 
want the house to be neat. If people are poor, I want them 
not to be poor. If the laws don’t work, I like to change the 
law. I have never been satisfied with the status quo.” 

As Florida Supreme Court Chief Justice Harry Lee 
Anstead said shortly after his “dear friend and role model” 


died July 16 at the age of 85: “Chesterfield Smith was the 
quintessential American patriot and lawyer. He remains 
Florida’s version of Atticus Finch standing firm for jus- 
tice, who played out his life on a larger-than-life stage with 
real-world consequences.” 

Catapulted to national fame during his reign as presi- 
dent of the American Bar Association in 1973-74, it was Smith 
who changed the stodgy image of that group into a bold ac- 
tivist vehicle that brought the first public call to investigate 
President Richard Nixon during the Watergate scandal. 
Smith’s straightforward rationale resonated when he declared 
at a news conference: “No man is above the law.” 

That famous statement, carried on the front pages 
of the nation’s major newspapers, Anstead said, was “no 
political gesture, but a plea to save the bedrock of our con- 
stitutional system, the rule of law. Whether the issue was 
the rule of law, racial justice, or funding the courts, Ches- 
terfield Smith never stood on the sidelines.” 

In his home state, Gov. Lawton Chiles and the Cabinet 
honored Smith in 1997 with the designation of “A Great 
Floridian.” Long before then, Smith’s reputation had 
spread nationwide. 

While ABA president, Smith was among the 60 most 
influential Americans named by U.S. News & World Re- 
port, honored as fourth in the “law category” in the issue 
called “The Most Influential People in 12 Fields—As 
Ranked by Their Peers.” 

In 1975, Time magazine named Smith among 35 “non- 
candidates truly qualified to be president of the United 
States.” 

Thanks, but no thanks. Smith never aspired to hold pub- 
lic office. 


by Jan Pudlow 
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Holland & Knight 


“Those lawyers who cannot overlook the 
social ills of the justice system, the legal profession's 
deficiencies, its failure to make adequate legal services 
available to all, seem to me to be the ones who cherish 
the legal profession as a noble calling.” 
—1965, President’s Page, The Florida Bar Journal 
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His son, Chesterfield “Chet” Smith, Jr., senior assistant 
attorney general and chief of state programs litigation, 
said his dad was offered many opportunities for public 
office, but turned them down. 

“He was urged to run for high and low office: governor, 
senator, president, you name it,” Chet Smith said. “I re- 
ally think his lifesaving decision was not to succumb to 
public office. That’s an intoxicating thing. You see lots of 
good people quit doing what got them in a position that 
people think they are so good they should lead us. But he 
never took that bait. 

“I think he would be quite raw about it and say, 
‘Well, how many 15-minute periods of time do you think it 
would be for me to have the governor sitting here? I can 
have him right here in 30 minutes, if that’s how long the 
plane takes.’ He chose to do it through the law firm and 
make the law firm the institutional vehicle of his author- 
ity. He would say, ‘This is the way you get it done, not by 
being a legislator or elected person.” 

In his extraordinary career as a lawyer for 55 years, 
Smith earned the moniker “Citizen Smith” while he per- 
fected his many roles: 

Mover-and-shaker with friends in high places influenc- 
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Chesterfield Smith 
considered Gov. Lawton 
Chiles one of his many 
proteges. Many times, 
Smith was urged to run 
for public office himself. 
Instead, he chose to 
make the Holland & 
Knight law firm the 
institutional vehicle 

for his authority. 


= 
2 


ing political appointments and policies. 

One of the first to conceptualize and build a national 
law firm as founder of Holland & Knight, now the country’s 
eighth largest firm, that made pro bono service and diver- 
sity cornerstones of the practice. 

Father of Florida’s Constitution, as chair of the first 
Constitution Revision Commission that brought an end 
to the “Pork Chop Gang” era, helping replace an obsolete 
Constitution drafted by unreconstructed Confederates in 
1885, ushering Florida into modern statehood. 

Former president of The Florida Bar, in 1964, leading 
the charge to build a new stately Bar Center high on a hill 
in downtown Tallahassee, and advocating passionately for 
the Clients’ Security Fund to pay restitution when a law- 
yer embezzles a client’s funds. 

Mentor to talented women and black lawyers, 
back in the days when there was a lot of talk but not much 
action. As Joseph Hatchett, former Florida Supreme Court 
justice and 11th US. Circuit Court of Appeals judge, said: 
“To some of us—the poor, blacks, and women—Chester- 
field Smith provided hope and assistance at a time when 
hope was hard to come by and assistance never available.” 

During a celebration of Smith’s 80th birthday in Tampa, 
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CHESTERFIELD SMITH, right, president of the American Bar Association in 1973-74, led the way for other members of The Florida Bar to 
serve as president of the national organization. At the ABA Annual Meeting in Runnymede, England, in July 2000, the quartet of Florida 
lawyers who have served as ABA presidents are, from the left, Martha Barnett (2000-01), Talbot “Sandy” D’Alemberte (1991-92), and Wm. 
Reece Smith, Jr. (1981-82), who also served as president of The Florida Bar in 1972. “Despite the fact that we were frequently competitors 
throughout our careers, we maintained a close and friendly relationship all the way through,” Wm. Reece Smith said of Chesterfield Smith. 


members of the Holland & Knight law firm put together a 
program that included a spoof of his voice mail that be- 
gan: “Hello, this is Chesterfield Smith. If you are calling 
to secure a judicial appointment, please press 1. If you are 
attempting to obtain a veto of critical legislation, please 
press 2. If you are calling to complain about my driving, 
please press 3. All other messages may be left at the beep.” 

Nearly six years later, Smith’s big, kind heart stopped 
beating in a Coral Gables hospital room, a dozen days shy 
of what would have been his 86th birthday. Those who 
mourn his passing describe a man who truly was great 
and actually did live a most remarkable and robust long 
life. 

“We praise Chesterfield today, and we celebrate his life, 
knowing that he will be appreciated far into the future for 
his relentless work against doing wrong and his steadfast 
stands for doing right. Chesterfield needed no radar and 
no opinion poll to guide his actions. He was a strong man 


of good convictions,” eulogized Marilyn Holifield, the first 
black lawyer Smith invited to join Holland & Knight more 
than two decades ago and certainly not the last. 

When ABA President Dennis W. Archer, a 
former Michigan Supreme Court justice, took the podium 
at Coral Gables United Methodist Church at Smith’s me- 
morial service, he said: “Few in the legal profession leave 
a legacy such as his. His irrepressible faith in the law drove 
him to speak out in the struggle for all that is fair. 

“Chesterfield recognized that lawyers are in a unique 
position to heal. In my view, he approached his life work 
as a healer who brought comfort and solace to people in 
need, his clients, organizations like the National Bar As- 
sociation, and to his country,” Archer continued. 

“Chesterfield Smith came to the annual meeting of the 
National Bar Association, the largest African-American 
bar association in the world. And in a way that only he 
could do, Chesterfield began to heal the wounds of racism 
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and discrimination felt by members of 
the National Bar because of the past 
exclusionary practices of the ABA. The 
result was that Edward F. Bell became 
the first NBA representative in the 
House of Delegates. And I attended my 
first ABA meeting in San Francisco in 
1972. The rest is history.” 

The history of Chesterfield Harvey 
Smith begins with his birth July 28, 
1917, in small-town Arcadia, Florida, 
land of cattle ranches and citrus 
groves. 

He described his mom, Grace, 
a social columnist for the Arcadian 


newspaper, as a “happy mom.” 

His father, Cook Hall Smith, had an 
“up-and-down life,” Smith told NBC 
news anchor Tom Brokaw in his 1998 
book, The Greatest Generation, in a 
chapter devoted to Smith in the “Fa- 
mous People” section: 

Smith’s father “was a schoolteacher 
for a while, then ran an electrical ap- 
pliance shop near the town of Arcadia 
when power first became available to 
the remote cattle ranches in Central 
Florida. When Florida went through a 
boom-and-bust period in the ’20s, 
Chesterfield’s father went out of busi- 


ness and on the road, looking for steady 
work. Eventually the family returned 
to Arcadia, where Smith finished high 
school at the top of his class without 
making much of an effort. He enrolled 
at the University of Florida as a pre- 
law student, but he’d stay only a se- 
mester at a time, dropping out to make 
money and raise a little hell. 

“His childhood sweetheart, Vivian 
Parker, who was his wife for 43 years 
before she died of cancer, was quoted 
as saying of Smith in those days, ‘He 
was just a poker-playing, craps-shoot- 
ing boy who wouldn’t settle down.’ 


“Lawyers by aptitude, training, and 
experience should provide the leadership 
for sustained efforts in revising our ba- 
sic governmental document. While the 
Florida Constitution Committee for years 
has diligently accumulated voluminous 
materials, it is not enough simply to 
make suggestions to the legislature. In 
cooperation with other interested groups, 
The Florida Bar must sell the need of con- 
stitutional revision to both the legisla- 
ture and the public.” 


—1964 

“Certainly, all lawyers everywhere 
who cherish our honored traditions of 
public service recognize in the dis- 
charge of his responsibilities a lawyer 
must not be deterred by any real or fan- 
cied fear of public unpopularity. 
Equally, he should not be influenced, 
directly or indirectly, by a consideration 
of self-interest.” 

—1965 
* * * 

“Local government should be so flex- 
ible that the people, by their votes, 
should have any form of government 
they want... .The most important thing 
is to give to the people forevermore the 
power to amend and revise their Con- 
stitution. . . without the interference of 
the legislature and without the interfer- 
ence or the veto of the chief executive.” 

— 1967 

“There can be no menace to our secu- 
rity from within and none from without 
more lethal to our liberties at home and 
fatal to our influence abroad than this 
defiant flouting of laws and courts. I ex- 
press my hope and confidence that the 
judicial and legislative force of this na- 
tion will act swiftly and decisively to cor- 
rect this damaging incursion by the 
President upon the system of justice and 
therefore upon our basic liberties. 


“It has always been evident to me that 
lawyers bear a special responsibility in our 
society for the preservation of a free and 
democratic government .... Lawyers 
should above all others jealously defend 
and promote the rule of law against as- 
sault.” 

— 1973 


* * * 


“We got into things that shocked all 
of us. We found that people at the high- 
est levels of government, some of them 
sitting in the White House and working 
in the White House, were involved in 
things that many of us felt to be unwor- 
thy. They used all of the processes of 
government to advance these causes. 
But courageous and strong lawyers in 
perhaps the biggest political crisis our 
country has ever known made the sys- 
tem work. And in a nonpartisan way, I 
am proud of great Republican leaders 
like John Sirica, and I am proud of great 
Democratic lawyers like Leon Jaworski, 
and I could name all kinds of lawyers 
like Sam Ervin and Howard Baker. I can 
tell you that lawyers came and lawyers 
did, and the system worked. And our 
country is on the way to survival, and 
our country is on the way to resolution, 
and our country is on the way to greater 
greatness. 

“T will even hazard a guess that some 
day we might feel that this year of 1972 
and 1973 was a fortunate thing for us. It 
may have a significance to our country’s 
future equal in degree to the Civil War. It 
may have taken the 1984 syndrome and 
retarded it in a material way. We may have 
an opportunity again to put individual re- 
sponsibility as a key watchword of our 
government simply because our govern- 
ment institutions under stress and strain 
were able to meet the challenge and to 
work it out.” 

— 1973 Midwinter meeting 
of ABA, as president 


Quotable Chesterfield Smith 


“We all most readily acknowledge that 
quality legal service is an expensive prod- 
uct, and usually such services are out of 
monetary reach of our average citizens. As 
president of the American Bar Association, 
I feel that such a situation is intolerable. 
It is just not acceptable to me. The right 
of ready access to the courts, the right to 
have even-handed justice for all of our citi- 
zens, which can only be obtained through 
lawyers, is basic to a society ruled by the 
law. Yet, without more quality legal assis- 
tance than is now economically available 
to many, that justice, that access to the 
courts, is and will be an illusory right.” 

— October 20, 1973 


* 


“Nobody seems to claim responsibility 
for the present plight of the veteran and 
the war resisters. There seems to be a 
moral void, a responsibility vacuum. Many 
of their problems involve legal rights, and 
I believe that the legal profession thus has 
a responsibility to furnish leadership in 
solving those problems. 

“For all those reasons, and for compas- 
sion, it seems to me that it is timely for 
the American Bar Association to suggest 
legislation to all levels directed to improve 
the lot of the veteran, to clear the records 
of those unfavorably discharged as a re- 
sult of war resistence, and to rehabilitate, 
or if you will, to repatriate and bring back 
into the fold those legions of young men 
who refused to serve in an undeclared war 
which was and still is an unhappy experi- 
ence to almost all Americans. In essence, I 
suggest that it is now time for the organized 
bar to join with others in cleaning up the 
debris of the Vietnam War. 

“I urge only that our nation as a whole 
not continue to perpetuate what millions 
of our citizens sincerely believe to be an 
injustice. Ours is a humanitarian heritage. 
As a nation, we have always felt that it 
was better to forgive than to take ven- 
geance. If our nation is to be reunited, 
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Smith agrees that this is a fair and 
honest description.” 

After Smith’s death, Brokaw 
told the The Florida Bar Journal: “Ches- 
terfield was in the front ranks of ‘the 
greatest generation, and an all-around 
good guy. It gave me great pleasure to 
describe his remarkable life and values 
in my book. And I only wish I had 
known him longer.” 

John Arthur Jones, partner at Hol- 
land & Knight, knew Smith about as 
long as anyone still living. 

“T knew him in the fourth grade,” 
said 82-year-old Jones, recalling 


Smith, four years 
older, was “Big Man 
on Campus” at 
DeSoto County High 
School, graduating at 
age 16. 

“Everybody knew 
Harvey. He just hada 
natural bent toward 
leadership,” Jones 
said. 

Smith’s uncle, “a 
state representative 
forever,” Jones re- 
calls, was also named 


recriminations cannot long be our guide. 
Hate cannot lead to a better world, nor can 
it bring domestic tranquility .... It is a time 
to heal and to build. It is a time for compas- 
sion, for charity, for amnesty, and for forgive- 
ness. It is a time for us to come together as 
one people who love our nation. It is a time 
for us to come together as an undivided na- 
tion who cherishes all of its people.” 
— Opening Assembly ABA, 
Honolulu, Hawaii, August 12, 1974 


“There is no job in the world any man 
can do well that any woman cannot do 
equally well. I personally believe the modi- 
fication of our legal system by the adop- 
tion of the ERA is a necessary first step in 
ensuring that our social system, too, rec- 
ognizes that every woman has the same 
rights as every man. A choice to do what- 
ever one can achieve in life must not be 
foreclosed because of one’s sex....Asa 
lawyer and as a citizen, I favor adoption 
of ERA without reservation.” 

— 1980 
* * * 

“I personally perceive that many indi- 
vidual lawyers do not discharge in any 
substantial way an existing professional 
obligation for free public service. The gran- 
diose legend often voiced at bar meetings 
that local lawyers as needed will roll up 
their sleeves and give unselfishly of their 
time to do that which lawyers ought to do— 
unfortunately—is mere fantasy. While 
more young lawyers by their good deeds 
add luster to the law than do older law- 
yers—lamentably, among those lawyers 
least concerned with justice as a majestic 
part of life, and least concerned with the 
practice of law as a grand and exalted call- 
ing—are more than a few of those who in 
the past several years have joined the bar. 
Especially does that seem so to me among 
those who presently are becoming lawyers. 
If indeed that is a trend, it is one which 
must be reversed if the legal profession is 
ever to receive wider public support.” 

— April 3, 1981, 
University of Miami School of Law 


“Lawyers should, they 
must, help devise politi- ! 
cal—that is legal— 
means by which the | 
world can peacefully 
settle issues that histori- 
cally have been settled 
only by war. Failure to 
do so would be the ultimate folly. But uni- 
lateral disarmament would be folly com- 
pounded. A freeze on nuclear weapons must 
be accompanied by a simultaneous unfreez- 
ing of the rigidity and inability of the offic- 
ers of the several governments of the world 
to deal rationally with human survival. 
Lawyers, as conflict resolvers, as problem 
solvers, as negotiators, know that each 
must come along with the other, and law- 
yers must furnish leadership to that end.” 

— September 7, 1982 


* * * 


“T think that the greatest single act of 
government that ever happened in our 
nation was Baker v. Carr. I think that when 
the court, the Supreme Court, decided ‘one 
man, one vote,’ they gave the states an 
opportunity to be revitalized, to free them- 
selves from the special interests that to- 
tally controlled them, to get out of the people 
where they can be concerned about civil 
rights, civil liberties, and economies. . . . I 
saw our state take power away from Wash- 
ington and move it back to Tallahassee, and 
meet the needs of the people because a court 
was willing to act.... 

“lve heard what Judge Bork has said 
about that decision. I don’t know how he 
would do in the future. I assume that he 
would uphold that case. But when we start 
extending it, I want to know that there’s 
somebody that cares about an evolving 
document like the Constitution, that wants 
to make that Constitution meet the needs 
of the people.” 

— September 1987, testifying 

before the Senate Judiciary 
Committee, against the nomination of 
Judge Robert H. Bork 

to the U.S. Supreme Court. 


* * * 


“Quite clearly to me, the lawyer as a 
civic and professional leader, the lawyer 
as a learned person, the lawyer as a 
helping person is the role which gives 
life to the lawyer and which makes and 
permits that lawyer to be somebody in 
the law. Such qualities were necessary 
long ago. And they today are absolutely 
essential if in the eyes of others a law- 
yer is truly to be somebody in the law. 

— 1998 


* * 


“As you very well know, you already 
face an unprecedented point of deci- 
sion. It is not of international or na- 
tional proportion. But it has the poten- 
tial to create a state constitutional 
crisis of the most serious kind, and it 
threatens the independence of the ju- 
diciary. That fundamental change in 
the financing of our justice system, ul- 
timately, in my opinion, generally will 
be highly beneficial. However, it also 
can become a serious detriment to the 
courts, unless all independent state 
branches of government work together 
in harmony.” 

— July 2, 2002, investiture of 
Florida Supreme Court 
Chief Justice Harry Lee Anstead 


* * * 


“We, as lawyers, cannot simply work 
for ourselves and our deep-pocketed cli- 
ents. We, as lawyers, must discharge our 
professional obligations always to help 
provide access to the legal system of all 
citizens.” 

—January 2003, at Public Interest 
Law Section luncheon 
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Chesterfield Smith. 

“T guess the town wasn’t big enough 
to have two Chesterfields. I didn’t 
know him by anything but Harvey. 
Whenever he went back to Arcadia, the 
people called him Harvey to aggravate 
him and remind him of his roots.” 

Another reason he was called 
Harvey, Smith once said, is that he 
thought Chesterfield sounded sissi- 
fied, so he went by his middle name 
until the military put an end to that. 

“He swears on his 35-cent cigars 
that his family tree goes back to ille- 
gitimate connections with Lord Ches- 
terfield,” wrote the editor of the San 
Jose Post-Record in 1973, quoting 
Smith as joshing: “But we haven’t had 
the money to go along with the name 
for the last 100 years.” 

Growing up in Arcadia, young 
Harvey was a soda jerk at his uncle’s 
drug store. 

“You got an extra bit of cream if you 
were on his good side,” Jones said. “I 
made sure I was on his good side.” 

Being on Smith’s good side paid off 
for Jones more than once. 

Rather than wait to be drafted, both 
Jones and Smith enlisted as $21-a- 
month privates in the 31st Dixie Di- 
vision of the Florida National Guard, 


mobilized for active duty in Novem- 
ber 1940. 

At Officer Candidate School in Ft. 
Sill, Oklahoma, where they both 
trained as artillery officers, Jones just 
couldn’t get the hang of shooting his 
rifle using an alidade, a telescopic site 
used for determining direction. 

“The dadgum thing was like 
a mirror. Everything was backward, 
and I had a devil of a time learning 
that. Harvey would take me out on the 
drill field and help me learn how to 
use the alidade. He was always help- 
ing people,” Jones recalls. 

Another time, the regimental com- 
mander was worried about the records 
and assigned Smith to take charge of 
straightening things out. 

“This was a civilian army and the 
colonel knew enough about Chester- 
field to put him in charge. Here he was 
a sergeant in charge of two lieuten- 
ants. That sticks with me: the early rec- 
ognition by other people of the fact that 
he had abilities beyond the usual.” 

The pair split up when Smith was 
sent to the 94th Infantry Division, and 
Jones was assigned to the 95th. While 
Smith’s division was in the thick of the 
war, fighting in the Battle of the Bulge, 
Jones’ division held a defensive position. 
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“The earth seems 
to have tilted on its 
axis a bit from the 
loss of one who had 
such a powerful 
influence on so 
many,” Jackie Allee 
wrote to Holland & 
Knight Managing 
Partner Howell 
Melton a month after 
her husband died. 


Jones and Smith were playing out the 
war in dramatically different arenas, 
until their paths crossed in Germany 
one snowy January morning. 

Jones had taken over the 
burgomaster’s house and was just get- 
ting out of bed when his first sergeant 
informed him another artillery outfit 
had come to town. 

“T walked through the snow banks 
and saw the vehicles in the village. I 
asked, ‘Who’s in charge?’ And some- 
one said, ‘Well, Capt. Smith is around 
here somewhere.’ 

“It was Harvey Smith. His outfit was 
going south. I was getting ready to go 
north. We visited for 15 minutes, and I 
didn’t see him again. What he did was 
give me a Browning submachine gun. I 
carried a pistol and a MI rifle. He gave 
me a Browning automatic 45-caliber 
submachine gun. I took it and carried 
it the rest of the war.” 

By the time Smith got out of the ser- 
vice in the fall of 1945, he had been 
awarded a Bronze Star and a Purple 
Heart, and was later promoted to ma- 
jor. Sandy D’Alemberte, former presi- 
dent of the ABA and Florida State 
University, tells of the time he was at 
a gathering of Smith’s oldest friends. 
Though Smith kept a framed silk map 
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of France, once sewn inside his battle 
jacket, on his office wall, he never 
talked much about his war days. But 
among his old buddies, he shared a 
few war stories while smoking big ci- 
gars and sipping strong drinks. 

D’Alemberte had to chuckle 
while telling how Smith won the 
Purple Heart. After the Battle of the 
Bulge, on the way to the Rhine River, 
the soldiers were resting when the 
never-before-seen first jet fighters, 
called Messerschmidt 262s, developed 
late in the war by the Germans, came 
roaring overhead. Smith admitted he 
was so amazed at seeing the new- 
fangled jet planes that he just stood 
there gazing skyward when a ma- 
chine-gun bullet clipped his shoulder. 

“It was his curiosity that got him 
wounded,” D’Alemberte says with a 
hearty laugh. 

As Smith told Brokaw: “It didn’t 
hurt, but I did have to file a report, 
and that meant I got the Purple Heart. 
When VE Day came and they were 
sending people home on a point sys- 
tem, that little ol’ nick was worth 10 
points.” 

The most poignant war story 
Smith never told his son was deliv- 
ered in a memoir written by a war 
buddy in the 94th, Dr. Jim Wendell. 
Smith shared that wartime account 
with his son, Chesterfield Smith, Jr., 
in 1995, detailing how he had sum- 
moned the burgomaster and ordered 


him to lock the townsfolk in the Jew- 
ish slave labor camps, and invite the 
slave laborers to trade places and live 
in the local homes. 

In a letter to his father, Chet Smith 
wrote: “You never mentioned this to 
me, nor have I ever heard it before. I 
have been proud of you many, many 
times, but never more so than when I 
read about the above-referenced inci- 
dent. I am sure that someday, when 
Taylor and Chetty (his daughter and 
son) are older and understand the 


Below, Chesterfield Smith hugs 


In a family full of Chesterfields, 
son Chet Smith, Jr., left, grandson 
Parker Smith Cannon (son of 
Rhoda Smith Kibler; not pictured 
is Kibler’s other son, John Cannon) 
holds his son, Parker Smith 
Cannon, Jr., while Chesterfield 
Smith puts his hand on the 
shoulder of another namesake, 
grandson Chesterfield Smith III. 


his daughter, Rhoda Smith Kibler, 
left, while his son’s family sits on 
the piano bench: Patricia Smith, 
Chesterfield Smith Ill, Chet Smith, 
Jr., and Taylor Vivian Smith. 


dark but important part of their Jew- 
ish heritage, they, too, will be exceed- 
ingly proud of their grandfather.” 
Smith was lifted out of war-torn 
Czechoslovakia in the spring of 1945. 
He decided to use the GI bill to put 
himself through law school. Along 
with $3,500 he had saved in military 
pay, and the $4,000 he made shooting 
craps on the 12-day voyage back home, 
he had a good start with his young 
wife, Vivian, whom he had married in 
Mississippi on January 29, 1944, 
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while in the service. 

Vivian, daughter of an Arcadia cattle 
baron, was an elegant, refined woman 
who studied music at the conservatory 
at Wesleyan College in Macon, Ga., and 
trained as a concert pianist. 

When the soldier she had married 
returned home, he had a new outlook 
on life. 

“Something happened to Chesterfield’s 
attitude in the war. I don’t know just what, 
but he was a serious man when he re- 
turned,” Vivian Smith once recalled. 

“The way I was going before the war, 
I don’t think I would ever have made it 
through law school,” Smith told Brokaw. 
“But after the war, I felt I had some- 
thing invested in my country—five 
years of my life. I said to myself, ‘Boy, 
you've got to settle down and make 
something of yourself. Otherwise, you 
ain’t ever going to amount to nothing.” 

During his youth he'd caddied at 
Arcadia’s nine-hole golf course where 
the lawyers played. He admired law- 
yers. He liked lawyers. 

“All the time during the war, I knew 
I wanted to be a lawyer,” Smith told 


Chesterfield Smith 
joined the service 
as a $21-a-month 
private in 1940. 
Five years later, 


Patton’s 3rd Army, 
decorated with the 
Bronze Star and 
Purple Heart, as 
reported in the 
Arcadian in 1945. 


The Tampa Tribune. 

But his childhood friend Jones re- 
turned from the war and landed at the 
“cow college in Gainesville” unsure 
what he wanted to do with the rest of 
his life. Jones tells how his old war 
buddy Harvey helped him out once 
again during those days at the Uni- 
versity of Florida. 

Jones had a car, but lived on cam- 
pus and had no garage. Smith, along 
with Vivian and first-born Rhoda, 
rented a house with a garage, but had 
no car. So Jones parked his car in 
Smith’s garage and shared many Sun- 
day dinners at the Smiths’ place. 

“Tm complaining about how I don’t 
want to go to the journalism school, 
that it’s not what I thought it would 
be. Harvey says, ‘Well, Jones, why 
don’t you come over to the law school? 
Come on over. You'll like it.’ The next 
day, he took me by the arm, practically. 
I had never been in the building. He 
marched me in that building and said 
to the lady, ‘Ms. Pridgett, sign this boy 
up.’ He even picked out the courses I 
would take.” 
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he came home from 


Capt. Harvey Smith, who is a 
battery commander in the 
390th Field Artillery Battalion, 
now in service in the European 
theater, was recently awarded 
the Bronze Star Medal. Capt. 
Smith, who is the son of Mr. and 
Mrs. C. H. Smith, has partici- 
pated in the Battle of Siegfried 
Line at Saar-Moselle Switch, and 
the “forgotten war” of Brittany 
at ports of St. Nazaire and 
Lorient, 94th Infantry Division. 
His wife, the former Vivian 
Parker, makes her home here. 


Out of law school, Jones joined the 
Knight firm in Tampa, little realizing 
that in 1968 he would lead the Knight 
firm, Smith would lead the Holland 
firm, and their lives would be inter- 
twined again. 

Summoning the discipline he 
learned in the military, Smith finished 
law school in two years, graduating in 
1948 with honors, but still found time 
to wedge in a golf game every day af- 
ter classes. 

“Hell, here I was, almost 30 years 
old. I wanted to get that law license 
and get into a practice and make my- 
self some money,” Smith recalled. 

He returned to hometown Arcadia, 
practiced with Treadwell & Treadwell, 
and two years later joined Holland, 
Bevis and McRae in nearby Bartow, 
where he made partner in record time 
and made a name for himself represent- 
ing the booming phosphate industry. 
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In 1968, that firm merged with Knight, 
Jones, Whitaker and Germany. 

“Harvey and I worked out the de- 
tails,” Jones recalls. “And we won- 
dered: What in the hell are we going 
to do with all the names? Harvey said, 
‘T think we ought to call it Holland & 
Knight.’ 

“I said nothing,” Jones continues. 
“And Harvey says, ‘All those other 
people won’t have their names in it, 
and neither will we. And if they don’t 
like that, we'll call it Smith & Jones.” 

D’Alemberte elaborates on that 
story: “When it was presented to him, 
U.S. Sen. (and former governor of 
Florida Spessard) Holland said he 
wouldn’t stand for that. It was very 
controversial. Sen. Holland said, 
‘Chesterfield’s name has to be in the 
firm.’ And Chesterfield said, ‘I won’t 
let my name be in the firm. The only 
way is to keep the name of the firm 
simple and direct. If my name goes 
into the firm, other people will have 
a claim. They'll think they have a 
claim pretty close to mine. But I don’t 
think anybody will assert they have 
a claim better than I. Sorry, Sen. Hol- 
land, but the name of the firm is go- 
ing to be Holland & Knight.’ 

“Tn the nature of these things, there 
was quite a lot of buzz,” D’Alemberte 
continues. “But Chesterfield sent a 
very important statement that morn- 
ing about what the law firm was 
about.” 

After Smith’s term as president of 
The Florida Bar in 1964-65, he seized 
an opportunity to defeat the Pork 
Chop Gang as chair of the Constitu- 
tion Revision Commission. 

“Now, we all knew that the federal 
court rulings had come down in favor 
of one man, one vote,” Smith said in 
an interview with the Lakeland Led- 
ger in 1999. 

“For years, the Pork Choppers 
would just split up another rural 
county when they needed a vote on 
their side, but now it was pretty obvi- 
ous what had to be done. They hunted 
for ways to be the majority and 
hunted for compromises. But the state 
was all out of whack. A rural county 
with 5,000 voters had just as much 
representation as Miami with 
400,000 people. Because it was a com- 
mission, there wasn’t much they could 


Vivian Parker, Smith’s first wife, grew up in Arcadia, too, the daughter of a 
cattle baron. She studied to be a concert pianist at the Wesleyan College 
in Macon, Georgia, and married Smith in 1944, while her husband was 
serving in the Army during World War II. 


do about it in the legislature. And we 
made sure to write in the changes that 
the commission would convene auto- 
matically every 20 years for review.” 

It wasn’t obvious to everyone what 
had to be done, remembers D’Alemberte, 
who served in the legislature at that 
time. 

In January 1967, the very morning 
that Gov. Claude Kirk called a spe- 
cial session of the legislature to take 
up constitutional revision, the U.S. 
Supreme Court had found the reap- 
portionment plan under which the 
legislators were elected to be uncon- 
stitutional. 

The ceremony in the Old Capitol’s 
House Chambers had a short program 
with two speakers: Chief Justice (and 
former Governor) Millard Caldwell 
and Chesterfield Smith. 

Caldwell, D’Alemberte recalls, “gave 
a rather stern sermon on the virtues 
of the existing constitution, suggest- 
ing that any proposals to make any 
changes at all should be viewed with 
great skepticism.” 

When it was Smith’s turn to speak, 
rather than stepping up to the 


Speaker of the House podium, where 
the chief justice had just addressed 
the joint session, he went to the read- 
ing clerk’s desk, where he was closer 
to members on the floor. It was a strik- 
ing symbolic gesture, D’Alemberte 
said, revealing Smith was closer in 
touch to what the people of Florida 
wanted. 

“He then gave one of the most won- 
derful speeches I have ever heard. He 
looked up at the chief justice and said, 
with great courtesy and respect, that 
anyone who did not recognize the need 
to have a radical reform of our consti- 
tution was living in some century 
other than our own and was ignorant 
of the many faults of our antiquated 
constitution,” D’Alemberte recalls. 

“He was applauded. It was quite 
clear that the sentiment of this re- 
apportioned legislature was with 
Chesterfield, and the chief justice 
was very much out of touch with that 
legislature.” 

Segregationist doctrine was 
stricken and the Bill of Rights was ex- 
panded. Cities and counties were 
empowered with home rule, released 
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Smith had been ABA president little more 
than a month when President Nixon fired 
Watergate special prosecutor Archibald Cox. 


from the power of political bosses. 

“He made an excellent presiding of- 
ficer on the Constitution Revision 
Commission because he blended a tre- 
mendous intellect with great energy, 
proper expectations of conduct from 
the members of the commission, and 
a sense of humor,” former Gov. Reubin 
Askew said in a documentary film on 
Smith’s life after he was named “A 
Great Floridian” in 1997. 

“Bear in mind, there was only one 
king there, and everybody knew who 
he was, and his name was Chester- 
field,” Askew added with a laugh. 

Revisions to Article V eventually 
passed in 1972. 

D’Alemberte chaired the House 
committee and Janet Reno was his 
staff director, and they worked very 
closely with Smith. They were not al- 
ways on the same side of an issue. 

While D’Alemberte was sponsoring 
legislation to tax phosphate, Smith 
built Holland & Knight representing 
the phosphate industry, at one time 
more than 60 percent of Holland & 
Knight’s client base. 

“One of the things I abhorred was 
the environmental record of phos- 
phate companies,” D’Alemberte said. 
“They opened these big strip mines 
and when they left, they just left 
them sitting there like a moonscape. 
We worked out legislation that was 
fair and gave them credit for resto- 
ration efforts. And I think Chester- 
field also helped convince the com- 
panies that they'd better be better 
citizens or they were going to have 
people like me who didn’t have phos- 
phate in their district.” 

Later in 1972, before a U.S. Senate 
Judiciary Committee subcommittee, 
responding to Chair John Tunney’s al- 
legation that the ABA catered to spe- 
cial interests of wealthy clients, Smith 
testified: “I represent some of the big- 
gest cruds in Florida, but I don’t carry 
their viewpoints past the time that I 
go off the payroll.” 


Smith heard from some of those 
cruds, too, and they were not amused. 

What D’Alemberte appreciated 
most about Smith was his forthright- 
ness. 

“Whether he was with you or 
against you, it was always candid. 
When he believed something, he 
wasn’t frightened to say it. A lot of 
his close friends were really conser- 
vative. But he was very outspoken 
and didn’t trim his sails around 
people he knew didn’t agree with him. 
He didn’t have a sneaky bone in him. 
He would tell you what he was going 
to do. He would tell you what he 
thought you ought to do.” 

That became very apparent when 
Smith became president of the ABA. 

The national lawyers’ group was re- 
ally nothing D’Alemberte wanted to 
be part of. When D’Alemberte was a 
law student at UF in 1961, he had 
been turned off by a speech delivered 
by the ABA president. 

“His speech was a broadside 
attack on the U.S. Supreme Court and 
the Brown v. Board of Education de- 
cision. These were critical times. And 
it was pretty clear to me that the ABA 
was on the wrong side of the most im- 
portant issue for my generation,” 
D’Alemberte recalls. 

But a dozen years later, when Smith 
became the ABA’s president, he 
wouldn’t take “no” for an answer. 

The third time Smith called urging 
D’Alemberte to take a leadership role 
in the ABA, he said, “Sandy, I’m in Chi- 
cago and I just finished making my 
appointments. All this business with 
Watergate has got me pretty con- 
cerned about our election laws. So I 
have gotten approval to start a new 
special committee on election reform. 
I want to let you know I have just is- 
sued the press release on that com- 
mittee you are chairing.” 

“Just outrageous!” D’Alemberte 
says at the memory of it all. “But then 
he started telling me who would be 
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on the committee, great people, with 
a wonderful purpose, one of the very 
hot topics of the day. It indicated that 
the ABA would take an active role.” 

That was just a spark of the 
fireworks to come with Smith at the 
helm of the ABA. 

He had been president little more 
than a month when President Nixon 
fired the Watergate special prosecu- 
tor, Archibald Cox, resulting in the 
resignation of Attorney General Elliot 
Richardson and his top assistant, Wil- 
liam Ruckelshaus, who refused to 
carry out Nixon’s orders to fire Cox. 

Known as the “Saturday Night Mas- 
sacre,” America’s consciousness was 
shocked on October 20, 1973. Nixon 
had denied any involvement when op- 
eratives for Nixon had been caught 
breaking into the Democratic National 
Headquarters at the Watergate Hotel. 
Secretly taped conversations in the 
Oval Office would spell out who knew 
what and when, but Nixon refused to 
turn the tapes over to Cox, even after 
a federal judge had issued a subpoena. 

Former Holland & Knight Managing 
Partner Bill McBride, who took a sab- 
batical from law school to become 
Smith’s right-hand man during his 
ABA presidency, recalled sitting in 
Chicago’s Soldier Field watching the 
Bears play the New England Patriots. 

“You could tell his mind was some- 
where else,” McBride told Brokaw. “I 
think he said something like, ‘I’ve de- 
cided what I’ve got to do.” 

During the first half of the game, 
they went back to ABA headquarters 
and Smith began calling prominent 
lawyers around the country. 

“He'd basically taken the position 
that the job was to be a spokesperson 
for what was right rather than what 
the establishment wanted. Most ABA 
presidents would have spent weeks 
debating that sort of thing. Not Mr. 
Smith.” 

The October 26, 1973, Los Angeles 
Times reported: “Smith got a stand- 
ing ovation after calling Nixon’s ac- 
tions on the Watergate investigation 
‘an intolerable assault upon the most 
rudimentary and basic principles of 
justice.’ At a press conference, he con- 
ceded that the 173,000-member ABA 
could exert only ‘moral leadership’ in 
what he called a move to return to the 
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rule of law in the midst of a govern- 
mental crisis unparalleled in our 
nation’s history.” 

In a long career marked by great 
achievements, Smith considered his 
finest hour his decision to make the 
first public call to have an indepen- 
dent impeachment investigation of 
Nixon, the first Republican this self- 
described “old Southern Democrat” 
had cast his vote for. 

“Nixon had asked the judge to rule 
that the special prosecutor couldn’t 
get the tapes. The judge ruled that he 
had to hand them over,” Smith re- 
called in an interview years later with 
the Lakeland Ledger. 

“Now, I saw only two choices. He 
could appeal or hand the tapes over, 
and instead he fired the special pros- 
ecutor. I was just entering the presi- 
dency of the bar, and I thought this 
was an impossible situation. I only 
said, ‘No man is above the law.’ 

“Now Warren Burger (chief jus- 
tice of the U.S. Supreme Court) was a 
warm, personal friend. We were hav- 
ing dinner and he said, ‘You know, we 
can’t talk about it, but we like every- 
thing you are doing.’ It made me feel 
I was on the right track. Things like 
that make you feel better. 

“Then I was asked to be on ‘Meet 
the Press, and I came back from San 
Diego and found Barbara Walters had 
been waiting at my Chicago apart- 
ment building for three hours. Heady 
days for a country boy.” 

Not everyone applauded Smith’s 
gutsy opinions that foisted him into 
the spotlight as one of the intellectual 
and moral leaders of the country. 

“Nixon’s military adviser Alexander 
Haig went on TV saying about me, ‘He 
is the most unethical blabbermouth 
in the United States,” Smith said. 
“Then the president of the Texas Bar 
Association said he was in favor of the 
impeachment of the president—the 
president of the ABA: me.” 

The White House called him un- 
professional. Letters to the ABA re- 
buked his stance. A motion for censure 
was introduced in the Louisiana Bar. 

Smith’s response was that he was 
just speaking his mind, and invita- 
tions continued to pour in to appear 
on national television talk and news 


shows. 


“He'd taken the position that the job was to be 
a spokesperson for what was right rather 
than what the establishment wanted.” 


Another dramatic moment came at 
the end of Smith’s ABA presidency, 
during the ABA’s 97th annual meet- 
ing in Honolulu in August 1974. 
D’Alemberte was in the front row and 
will never forget Smith’s speech at the 
opening assembly. 

“He always had a wonderful sense 
of staging. He should have been a the- 
ater director. He could seize the stage, 
and this is as good as I ever saw him 
pull it off. 

“Behind Chesterfield were the gen- 
erals and admirals, in their dress 
whites and blues, of the Armed Forces 
in the Pacific. Flags and bunting were 
everywhere. 

“Chesterfield, the WWII artillery 
captain, who had fought in the Battle 
of the Bulge, gave a very patriotic 
speech that called for the decriminal- 
ization of marijuana and amnesty for 
those who resisted the Vietnam draft,” 
D’Alemeberte said. 

“It was incredible. You looked at 
these people, stars and braids every- 
where, and Chesterfield is calling for 
amnesty. Here’s a program that is 
strong and patriotic about America 
and its power. And Chesterfield talks 
about how important it is that 
America also be just. That was just so 
typical of him. That may have been 
the best staging I ever saw. 

“His Lincolnesque call for magnani- 
mous treatment of our protesters and 
his vision for humane drug laws are 
still principles worthy of our respect.” 

One angry two-star general told the 
Chicago Tribune after that speech: “If 
I could have found a way, I would have 
walked right off that stage. But we 
were captives.” 

That wasn’t Smith’s only speech to 
rankle some in an ABA audience. Time 
magazine, February 19, 1974, de- 
scribed this scene: 

“Moving through the crowd, the 
white-haired, chunky, effervescent 
lawyer works as hard as campaigning 
politicians. A crunching squeeze of the 


arm for one man, a glad-handshake 
for the next, hugs for all the wives. 
Then, with his back-country Florida 
drawl, he exhorts his fellow attor- 
neys—this time about the need to 
weed out incompetent practitioners, 
perhaps even by requiring periodic 
retesting for lawyers. It is all said with 
an ingratiating charm and leavened 
with a warming phrase about the law 
as the ‘major bulwark between man 
and government.’ At the finish, there 
is a loud ovation. But the radical 
proposition had not been missed. An 
elderly attorney corners the speaker 
afterwards and growls: ‘You son of a 
bitch. I’m going to write a test that 
you'll fail.’ 

“His drive is too great to toler- 
ate passivity and he is too committed 
to the ABA’s public service responsi- 
bilities. As he recently told an audi- 
ence of law students: ‘We are not a 
trade association. We are not a union. 
We are out to improve justice and the 
administration of society. If you don’t 
intend to work to improve the quality 
of justice, then I hope you flunk your 
exams.” 

Noting that 30,000 new members 
came on the rolls of the ABA while he 
was president, Smith later said: “I 
believe there was some truth in the 
often repeated statement made 
around headquarters in the ABA that 
every time I made a speech, 100 mem- 
bers of the ABA resigned, but 900 
members joined up.” 

U.S. Supreme Court Justice Ruth 
Bader Ginsburg goes way back with 
Smith, and one of her favorite memo- 
ries was fondly recalling their 1978 
trip to China together. 

“He was the best traveling compan- 
ion anyone could have. China was just 
beginning to open to tourists, and it 
was not set up for accommodations for 
the pillars of the bar,” Ginsburg said. 

The ABA traveling contingent in- 
cluded Cecil Poole, later appointed by 
President Jimmy Carter to the US. 
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Circuit Court of Appeals for the Ninth 
Circuit. 

“Very politically correct,” 
Ginsburg notes wryly. “An African- 
American and a woman. The result 
was I was the only one with a room of 
my own all around China. The rest 
had to double up. Under some of the 
most trying circumstances, very hot 
and dirty and traveling around the 
country and not at all comfortable, 
Chesterfield was such a good sport. 
Just irrepressible!” 

But the quality Ginsburg most ad- 
mired was her friend’s famous frankness. 

“Chesterfield was very bold. He would 
let you know what he was thinking. In 
those days, every town square in China 
had statues or pictures of Marx, Lenin, 
Stalin, and Mao. And Chesterfield said 
to the Chinese: ‘You feature Stalin, a 
butcher of humanity! How can you have 
his face as a role model for your people?’ 
He did not equivocate and told you what 
he thought. That’s the thing that im- 
pressed me the most.” 

At his Tallahassee home, Chet 
Smith sat at the kitchen table with a 
box full of mementoes and pictures 
from his father’s distinguished life, 
and talked about being the son of a 
man who often seemed larger than 
life, trying to make his own way with- 
out his father’s help. 

He had to laugh telling how he 
chose to attend the University of Or- 
egon in 1974, at the height of his 
father’s fame. 

“No sooner had I pulled into Eu- 
gene, Oregon, that was essentially as 
far away from Florida as I could go, 
and I wrote a check and someone goes, 
‘Oh, my God!’ Dad always had admir- 
ers of the type like Frank Sinatra or 
the Beatles. When they saw my name 
on the check, it was not, ‘That’s very 
interesting, but it was an ‘Oh, my 
God!’ kind of thing.” 

His father was not the reason Chet 
would eventually go to law school as 
a second career in his early 30s. 

“I went far afield. Obviously, he had 
a big shadow, and I didn’t want to be 
eclipsed by that,” Chet Smith said. 
“Certainly, my dad was an iconic ex- 
ample of a good lawyer. But I had re- 
ally avoided, maybe in retrospect, the 
obviousness of the situation. I can say 
with unvarnished sureness that he was 


very proud of me at the end of his life.” 

Chet Smith said it was a good deci- 
sion for him to strike out on his own, 
rather than join Holland & Knight, 
“where everyone would have presumed 
that I was there because my father was 
the founder, et cetera, et cetera.” 

His eyes shine with tears telling 
about the greatest gift of wisdom his 
father gave him: 

“T think it is for me what it was for 
a lot of others: Do good, do the right 
thing concept. It was drilled into me 
from such an early age that it gave 
me a bellwether to whenever I was 
faced with any kind of situation, I had 
an immediate crutch to go to,” Chet 
Smith said. 

“I have to say, I have come across 
many instances in my adult life and 
as a lawyer where that has come into 
play, professionally and otherwise. 
That was always Dad’s parting phrase 
whenever I would be leaving: ‘Do 
good.” 

That was Smith’s favorite line to all 
his favorite people: “Do good.” 

And he gave many young lawyers 
the boost to do just that. 

“T can’t tell you how many people 
have told me how Dad changed their 
life. Dad had a remarkable ability to 
attract the most intelligent, and he 
always mentored those people to be 
their very best,” said Rhoda Smith 
Kibler, a lawyer living in Tallahassee. 

“I am so fortunate to be able to 
count those very same people—both 
young and old—as some of my closest 
friends and the finest people I know. 

“Dad’s greatest legacy to me was 
these enduring friendships. He taught 
me how to be resilient in the face of 
adversity and the value of forgiveness 
in all relationships. Dad taught me 
the importance of generosity of spirit.” 

He helped teach Janet Reno 
confidence. She got to know Smith while 
she was staff director of the Florida 
House Judiciary Committee, and he 
had become president of the ABA. 

“He appointed me to the ABA Insti- 
tute of Judicial Administration, Com- 
mission on Juvenile Justice Stan- 
dards. It was an opportunity to serve 
with distinguished people, including 
Judge Patricia Wald (former chief jus- 
tice of the D.C. Circuit Court of Ap- 
peals), and Justine Wise Polier (the 
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first woman judge in New York in 
1935). It was a wonderful experience. 
It gave me confidence. It was a very 
important step in my career,” said the 
first woman to reach the pinnacle of 
US. Attorney General. 

While at the state attorney’s office 
in the 11th Judicial Circuit, Reno said, 
the ABA committee experience came 
in handy while she helped established 
the juvenile division in that office. 

“I was able to hold my own with con- 
fidence,” Reno said. “He came up to 
me once, after he announced the ap- 
pointment, in a crowded room in New 
York City and greeted me, ‘Hello, Baby 
Doll!’ He could get away with that.” 

Martha Barnett, the first woman 
hired at Holland & Knight, who went 
on to be president of the ABA in 2000- 
01, said: “I think I was his first ‘babe.’ 
And he did call us that. He used to call 
me a ‘baby doll.’ His eyes twinkled. You 
never ever took it as a put-down or an 
insult. As surprising as it may seem, we 
all wear the title as a badge of honor.” 

Sitting in her Tallahassee office, 
where happy moments with a jovial 
Smith are captured on film and cher- 
ished in frames scattered on a cre- 
denza, Barnett said her mentor, part 
of her life for 30 years, “had as much 
influence on my life as my own father 
did.” More than once, she has to stop 
to wipe away tears. 

“He loved Bill (McBride) like a son. 
He loved me like a daughter. In many 
ways, we were like his children,” she 
said. “He changed my life. I think I 
would have had a great life. I don’t have 
any doubt that whatever I had done I 
probably would have been very happy 
and had a good life. But he changed the 
course of my life. I don’t think I would 
have ever been involved in the Ameri- 
can Bar Association but for him. As 
early as 1983, Chesterfield was begin- 
ning to use his knowledge and influence 
to carve out opportunities for me.” 

One of her favorite memories is 
when she was giving her first speech 
as the new ABA president, and about 
to receive the ceremonial gavel. 

“Chesterfield walks up with me. I’ve 
got my arm through his, and he’s just 
grinning. I walk up on the stage and 
go to the podium and gave my 10- 
minute speech. What I didn’t know at 
the time was he came up on the stage 
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As president of The Florida Bar in 1964, 


Chesterfield Smith led the charge 
to build a stately new Bar Center 


and stood with me, in the background. 
When I first realized it was when I 
turned to walk off. And he was wait- 
ing for me, to escort me back off. 

“It symbolizes for me how he was 
always there for me. And he always 
will be. He really was a gift.” 

Joseph Hatchett credits Smith with 
helping pave the way for his success. 

“During the 1960s and 1970s, when 
Florida and the nation were poised to 
become more racially inclusive, but 
needed strong people to give the move- 
ment leadership, Chesterfield Smith 
stepped forward, and through ex- 
ample, convinced others that an inte- 
grated society was a better society. 

“In 1975, when Chesterfield headed 
my campaign for election to the Su- 
preme Court of Florida, lawyers across 
the state joined in the effort to elect me 
—the first African-American to the 
court since reconstruction—because 
Chesterfield proved that such an effort 
was acceptable. He brought African- 
Americans and women into his law firm 
and supported dozens of women and 
minorities for appointment to state and 
federal public offices,” Hatchett said. 

“Chesterfield was always ready 
to do the ‘right thing’ for the poor, the 
forgotten, and minorities. But more 
than that, he spoke out urging others 
to do likewise. He was a great Ameri- 
can, Floridian, lawyer, and friend.” 

Under Smith’s leadership, the Hol- 
land & Knight law firm became a 
model of diversity in a profession long 
ruled by white men. 

“T think the people at the firm 
learned that African-Americans, that 
women, that Cubans, Israelis, Japa- 
nese, Koreans, could all make a con- 
tribution—not because of their race or 
gender but because they were smart 
and worked hard. Once we learned 
that, we didn’t have trouble with dis- 
crimination anymore,” Smith told 
Brokaw. “I get a little more credit than 
I deserve for helping women. I was re- 
ally kind to talented women. If they 


in downtown Tallahassee. 


could help me, I could help them.” 

Marilyn Holifield, at Smith’s memo- 
rial service, reeled back more than 
two decades when she became the 
first of many black lawyers hired at 
Holland & Knight. 

“My start at the firm was uncertain 
and uncharted. But Chesterfield in- 
tervened and helped to open the door, 
chart a course, and make the pathway 
more clear,” Holifield said. 

“There were those days when he 
halted my daily work by ordering me 
to come up to his office on the 30th floor. 
In particular, he would boom in his 
Southern drawl: ‘Mer rah lund, I think 
we ought to have an African-American 
partner in every one of our offices. Mer 
rah lund, do you agree with me?’ 

“Yes, Chesterfield, I agree.’ 

“Then, picking up the phone he 
would bellow to an unsuspecting head 
of an office or firm leader: ‘Mer rah 
lund says we ought to find ways to 
bring more African-American part- 
ners to the firm. Don’t you agree?” 

One of the women Smith mentored 
at Holland & Knight was Jacqueline 
Allee, who quickly rose within the firm 
to oversee the bankruptcy section of 
the Tampa offices, and was appointed 
dean of the St. Thomas University 
School of Law in 1987 and guided it 
through the accreditation process. 

After Vivian died in 1987, Jackie 
became Smith’s second wife, and 
Barnett described them both as 
“bright, independent, free-thinking, 
strong women.” 

“The thing he values most is the 
rule of law, of there being some way 
for people to have government, to have 
laws that people will obey and believe 
in, to be able to trust government, to 
be able to trust the judicial system, 
so that people obey the rule of law,” 
Allee said in a documentary film. 

“He believes in justice and people 
having access to the law, of having fair 
representation with the law. He has 
spent a great deal of his professional 


time ensuring that.” 

Smith spent a great deal of his last 
years still going to his law office on the 
30th floor of Holland & Knight’s Miami 
offices, even toward the end, with the 
aid of a wheelchair and oxygen tank. 

About a year ago, Matilde Infante, 
an employee at Holland & Knight, said 
to him: “Mr. Smith, why don’t you re- 
tire and enjoy your money and the rest 
of your life traveling or something? His 
answer was: ‘Mati, this is my life.” 

Chesterfield Smith’s life in the law 
was legendary, and he leaves a legacy 
of his wisdom. 

“I learned a lot of lessons from 
Chesterfield,” Barnett said at his me- 
morial service. 

“The difference between a great 
lawyer and just a good lawyer. The im- 
portance of being ‘for’ something. To 
be somebody. The difference between 
doing well and doing good.” 

As she turned to leave his hospital 
room, she held his hand and her men- 
tor said, “Do good.” 

“It wasn’t a surprise. I had heard it 
many times before. It was one of his 
favorites,” Barnett said. “I did not 
know it would be the last thing he ever 
said to me. But perhaps it was the 
perfect parting gift. Like the consum- 
mate leader he was—whether on the 
battlefield or in the courtroom, 
whether in the law firm or in the pub- 
lic arena—he never asked more of oth- 
ers than he gave of himself. 

“So, I will close by simply saying, 
‘Chesterfield, you did good.” 


Jan Pudlow is associate editor of The 
Florida Bar News. 
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“The Dish” 


A Symbol of His Zest for Life and His Love to be Loved 


Half of Chet Smith’s freezer is filled with 
Bradley's Country Sausage, a memento from the last 
time his father visited Tallahassee. 

Once again, they made the required trek up moss- 
draped, oak-canopied Centerville Road to the old 
country store where they still turn pigs into pork 
and peddle it sausage-style, so Chesterfield Smith 
could have one of the main ingredients of his famous 
recipe, known simply as “The Dish.” 

Neither paella nor pilau, it is a zestily seasoned 
combo of saffron-tinted rice, vegetables, shrimp, and 
hot country sausage. 

For 47 years, the elder Smith spent four hours in 
the kitchen each time he made “The Dish,” first con- 
cocted for his law partner back in Bartow. Through 
the years, he served it up with gusto, a symbol of his 
zest for life, and his love to be loved. 

Smith called his old friend Sandy D’Alemberte one 
day and said: “You’ve got to get The Miami Herald 
on Sunday. It’s going to have a feature story on me, 
and it’s the best anybody’s ever done.” 

“What’s it about, Chesterfield?” D’Alemberte 
asked. 

“About what a good cook I am!” bellowed Smith. 

As Smith told the Herald: “I think this dish is 
dadgum good.” 

If you go to D’Alemberte’s kitchen in Talla- 
hassee, the recipe for “The Dish” is framed on the wall. 

Whenever Smith planned a special event, he 
would give each guest a copy of that 1991 Herald 
story and the recipe in a folder, along with a little 
paragraph naming the guest of honor, such as this 
one from October 23, 1993, complete with Smith’s 
personal signature: “On the occasion honoring 
Rhea Grafton Chiles, First Lady of Florida, fol- 
lowing her presentation of the Tree of Life Award 
at the Jewish National Fund reception and ban- 
quet at the Fontainebleau Hotel, internationally 
known Chef Chesterfield Smith presents to each 
attendee a copy of his fabulous recipe for ‘The 
Dish.” 

At his high-ceilinged Coral Gables house, Smith 
loved to entertain. 


While there were always a lot of very important 
people invited to these gatherings, he would always 
include young lawyers, too. As Martha Barnett ob- 
served, it was “someone he was bringing in and vali- 
dating. When we were recruiting people for the firm, 
they didn’t stay at a hotel. They stayed at 
Chesterfield’s house. It was personal. He invested 
in them.” 

His wife, Jackie, once joked the dishes got used so 
much from so much entertaining, the glaze had been 
rubbed off. 

“It was almost pathological; he liked being 
around people so much,” said Chet Smith. His fa- 
vorite memory of his dad he will always cherish was 
the time the whole family—mother Vivian, who 
learned navigation and had been certified by the 
Coast Guard, big sister Rhoda, and seven-year-old 
Chet—got Dad all to themselves for a six-week trip 
in a 20-foot boat named “Lord Chesterfield.” The high 
adventure took them from Lake Monroe in Sanford, 
all the way up the Intracoastal Waterway, to Wash- 
ington, D.C. 

But when Chesterfield Smith moved on land, he 
seemed to always be planning a party. 

“He loved to be loved. You ought not under- 
estimate that,” D’Alemberte said. “As Martha 
said, he really would have loved his funeral ser- 
vice, even though it went on an hour and a half. 
His only complaint would be that it didn’t go on 
three hours!” 

One of Smith’s passions was creating occasions to 
bring friends together. 

“He was as good about that as anybody I know. He 
called me a couple of times and said: ‘You don’t see 
enough of your friends. Come to Miami. I am going 
to organize a party around you.’ Well, what he was 
saying to me, he also said to everybody he called. I 
don’t have any illusions about that!” D’Alemberte 
said with a laugh. 

Smith liked his steaks rare, his drinks strong, and 
his conversations loud and full of laugher. 

“He loved to cook. He loved to eat. He loved 
friends,” Barnett said. “He just had a ball.” 

—Jan Pudlow 
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Chesterfield Smith’s Dish® 


It’s best to think of The Dish as a work in progress, Chesterfield Smith told The Miami Herald in 1991, 
noting okra joined the pot a decade earlier, and sun-dried tomatoes were a fairly recent addition. When 
this emerges from the oven and the lid is lifted, it’s beautiful—yellow rice, chunks of colorful 

peppers, pieces of black olives and shrimp and sausage peeking from the depths. 


Group A ingredients: 
cups short-grained rice 

cups chicken broth 

teaspoon paprika 

teaspoon saffron 

teaspoon Worcestershire sauce 

packets Sazon Goya (with coriander & annatto) 
tablespoon olive oil 


Group B ingredients: 

1 3-0z. package sun-dried tomatoes (not packed in oil) 
1 8-oz. can mushroom stems & pieces 

1 8-oz. can diced pimientos 

1 8-oz. can chopped ripe olives 

2 tomatoes, peeled & chopped 
1 

2 

2 

6 


red bell pepper, seeded, cored & diced = 

large sweet onions, coarsely chopped a” 

cups frozen, chopped okra = 

to 8 large cloves of garlic (“I like it.”) S 

© 

o 

Group C ingredients: 
2 pounds country-style hot pork sausage 5 
pounds medium shrimp, peeled 


salt, pepper, olive oil & other discretionary condiments 


I precook Groups A, B, and C separately, having everything already available, chopped, peeled, cut and 
ready for methodical assembly. 

For Group A, I bring the chicken broth to a boil, then add the paprika, saffron, Worcestershire sauce, 
Sazon Goya, and olive oil. After lightly salting, I stir it, add the rice, and again bring it to a boil. Do not stir after 
the rice is added. I then reduce the heat to very low and cook for 30 minutes. The cooked rice is then set aside for 
cooling. Quite frankly, great rice is the soul and heart of “Chesterfield’s Dish.” 

For Group B, I place the sun-dried tomatoes in boiling water until soft, cut them in pieces, and then pour 
into a large pot together with the entire contents of the cans of mushrooms, pimientos, and olives. I then add the 
tomatoes, bell peppers, onion, and the chopped okra (thawed). I bring this conglomeration to a boil (if needed, 
add water), and then let it simmer until the vegetables are limp. After draining (very important) all liquid, add the 
garlic cloves, which are put through a press. 

For Group C, I fry the sausage over medium heat for 10 minutes, then cut into *-inch long pieces. The 
shrimp are boiled and shelled. The sausage and the boiled shrimp are then combined 

Final cooking of “The Dish:” The prepared ingredients from Group B are placed in a large mixing bowl. 
The rice from Group A is then sprinkled and mixed with the vegetables from Group B. Be very careful about stir- 
ring thereafter and do not mash or scrape the rice in any way. At this time, salt, pepper and other seasoning or 
condiments may be added according to taste or personal preference. One or two ounces of olive oil probably will 
suit most or at least many. Seasoning of “The Dish” is obviously a matter of taste and judgment, which can be best 
developed by repeated experiences. I like it to be spicy. 

The mixture should then be placed in a two-gallon iron pot or at least a large one. Insert the iron pot into 
a preheated 350-degree oven and bake for 20 minutes, then without stirring the rice and keeping the rice as stable 
and undisturbed as possible, insert and mix the shrimp and sausage from Group C as promptly as possible. 

Thereafter continue the baking in the iron pot at 250 degrees for an additional 20 minutes or until all liq- 
uid has been absorbed. 

Now eat this most pleasant concoction by starting with a large helping or so (it serves 8 to 12) for every- 
one, together with garlic bread, green sour salad, and a cold glass of beer (or two). That’s it. 


—CHESTERFIELD SMITH 
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Who’s That Knocking at Your Door? 


Third Party Consents 
Police Entry 


by Joseph D. Robinson 


Searches by consent make a police officer’s job easier be- 
cause neither probable cause nor a search warrant is re- 
quired. But what should be a rather cut-and-dried area of 
the law to understand and apply is anything but, as “con- 
sent searches” are fertile ground for suppression litigation 
in courtrooms all over the country. Was the consent volun- 
tary? Was it a broad or narrow consent? Did the person who 
gave consent know it could be withheld? Was the consent 
expressed or implied, and if implied, is that O.K.? When, as 
here, the consent comes from a third party, issues relating 
to actual or apparent authority to consent and the relation- 
ship between the parties come to the fore. 

United States v. Ladell, 127 F.3d 622 (7th Cir. 1997) 


s stated above, issues arising from consent to 

enter or search have led to a large amount of 

litigation in the trial courts and the courts of 

appeal. This legal thicket only gets thornier 
when the consent received was given not by the defen- 
dant, but rather by a third party, particularly when the 
location is the defendant’s residence. This article aims 
to examine the law of third party consents to enter a 
residence as applied by the appellate courts in the State 
of Florida and compare it to its application in the fed- 
eral courts. 


Legal Background 

The bedrock source of law pertaining to search and 
seizure issues is, of course, the Fourth Amendment to 
the U.S. Constitution! and its counterpart in the Florida 
Constitution.’ These constitutional sources forbid law en- 
forcement authorities from performing warrantless “un- 
reasonable searches and seizures.” An individual’s resi- 
dence is afforded the greatest level of protection under 
the Fourth Amendment; the courts essentially have 
banned all warrantless searches of homes except where 
justified by exigent circumstances’ or by a valid consent 
to search.* 

Consent searches were approved by the U.S. Supreme 
Court in Schneckloth v. Bustamante, 412 U.S. 218 (1973), 
as “a constitutionally permissible and wholly legitimate 


24 THE FLORIDA BAR JOURNAL/NOVEMBER 2003 


aspect of effective police activity.”° For a consent to search 
to be valid, the consent must be given freely and volun- 
tarily.° The government has the burden of proof in estab- 
lishing that a consent was given voluntarily.’ 
Voluntariness is determined by weighing the totality of 
the circumstances.* 

A consent to search may be given by someone other 
than the individual directly affected by the search. This 
third party must reasonably appear to those seeking con- 
sent to share control of the premises or items to be 
searched.°® The rationale behind permitting searches 
based upon third party consents was articulated by the 
U.S. Supreme Court in Frazier v. Cupp, 394 U.S. 731 
(1969), wherein Justice Marshall stated that by allow- 
ing another person access to a particular place or item, 
the defendant was assuming the risk that the third party 
would allow others to search it.'° 

In Matlock v. U.S., 415 U.S. 164 (1974), the U.S. Su- 
preme Court formally validated the view that 
when the prosecution seeks to justify a warrantless search by 
proof of voluntary consent, it is not limited to proof that con- 
sent was given by the defendant, but may show that permis- 
sion to search was obtained from a third party who possessed 


common authority over or other sufficient relationship to the 
premises or effects sought to be inspected. 


Sixteen years later, the Court revisited third party 
consents in J/linois v. Rodriguez, 497 U.S. 177 (1990), 
and held that a third party consent to enter a resi- 
dence may be validly based upon an officer’s reason- 
able belief that the consenting third party had the ap- 
parent authority to consent, even though it is 
subsequently learned that the third party lacked the 
actual authority to do so. The Rodriguez court added 
that the police should not accept at face value every 
third party assertion of authority; rather, the police 
must make further inquiries where a reasonable per- 
son would question the validity of the assertion of au- 
thority.'' Applying this standard of reasonableness is 
where problems arise in the Florida courts. 
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Joe McFadden 
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identifying the Problem 

¢ Difficulties in Applying Reason- 
able Man Standard in Florida 

The problems with present-day 
third party consent analysis in 
Florida are perhaps best exempli- 
fied in Cooper v. State, 706 So. 2d 
369 (Fla.2d DCA 1998). In Cooper, a 
detective’s investigation of some 
vehicle burglaries led him to a cer- 
tain motel room. The motel manage- 
ment informed the detective the 
renter was a woman, and that two 
other men (one of whom was the 
defendant, Cooper) were presently 
occupying the room. The detective 
knocked at the door, which was an- 
swered by a teenaged girl. The de- 
tective identified himself, told the 
girl he was looking for the two male 
occupants, and asked to come in. He 
was admitted entry, and saw in plain 
view items which appeared to be 
taken in the burglaries. Cooper was 
asleep on the bed and, after some 
difficulty, was awakened by the girl 
and the detective. Cooper then con- 
sented to a full search of the room, 
which turned up more items taken 
in the burglaries. In court, the de- 
tective stated that he never ques- 
tioned the girl’s authority to grant 
him entry, but instead felt that he had 
no reason to believe that she did not 
have that authority, believing that the 
girl had common authority over the 
room was based simply on the fact 
that she had opened the door. 

The Cooper court overturned the 
trial court’s finding that the 
detective’s entry into the motel room 
was lawful, holding that under the 
Rodriguez standard the detective 
could not reasonably infer that the 
girl was authorized to permit his 
entry, and that he “did not exercise 
caution, but instead jumped to a 
conclusion that was not warranted 
by the circumstances.”!” 

A similar case to Cooper is Will- 
iams v. State, 788 So. 2d 334 (Fla. 
5th DCA 2001). The case may be 
summarized as follows: The 
Daytona Beach police department 
received several complaints that 
drugs were being sold out of a par- 
ticular motel room. Six police offic- 
ers in uniform went to the room and 
knocked on the room door. Their 


stated purpose was to conduct a 
“knock and talk,” i.e., to speak to the 
room occupant and attempt to ob- 
tain a consent to search for drugs. 
After knocking, a voice called out, 
“Who is it?” One officer responded 
with his first name. A woman (one 
Quain) then answered the door and, 
stepping back, said, “Come in.” The 
officers entered and saw a man (Wil- 
liams) sitting on a bed, next to a 
night stand upon which is a baggie 
containing what appeared to be can- 
nabis. Williams picked up the baggie 
and attempted to eat it. The officer 
prevented him from eating it, recov- 
ered the baggie, and arrested Will- 
iams for possession of cannabis. A 
search incident to this arrest re- 
vealed more illegal drugs and para- 
phernalia in the room. The police 
subsequently learned that the woman 
who answered the door was the mo- 
tel manager and the girlfriend of Wil- 
liams. The trial court upheld the en- 
try of the police on the basis that the 
woman had the apparent authority to 
permit the police to enter the room, 
but the ruling was reversed by the 
Fifth District Court of Appeal, who re- 
manded the case for the trial court to 
determine if the woman had actual 
authority to consent to the entry. 
Here, as in Cooper, the court held 
the actions of the police did not com- 
port with the requirements of 
Rodriguez, and that merely because 
the person who answered the door 
consented to the entry, the police 
were not entitled to believe that the 
person had the authority to consent: 


Here, the police, based on nothing more 
than an unidentified woman with no 
known connection to the motel room 
other than her act of opening the door, 
concluded that she had the actual or ap- 
parent authority to consent to such entry. 
We find that conclusion to be unsupported 
by the facts then known to the police of- 
ficers. For the foregoing reasons, we con- 
clude that the trial court erred in deny- 
ing the motion to suppress.'* 


Along these same lines, a more 
recent case is Moore v. State, 830 So. 
2d 883 (Fla. 2d DCA 2002). In Moore, 
the facts as related seem a bit 
muddled but the following appears 
to have occurred: The police were 
watching an apartment after receiv- 
ing information of drug activity 
there. The police knew the listed 
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renters were a woman and her two 
children, and they knew the defen- 
dant, Mr. Moore, frequented the 
apartment. After seeing two men and 
a woman enter, the police went to the 
door and knocked, with the intent of 
speaking to the occupants. A man (not 
Moore) answered and allowed them 
entry saying, “Come in” or “I have no 
problem.” Subsequently, Moore was 
located in the apartment and charged 
with possession of cocaine found in 
plain view in an upstairs room. 

The Moore court, citing Rodriguez, 
held the motion to suppress” filed 
in this case should have been 
granted, finding that 
Here, the record provides no factual sup- 
port for a conclusion that the officers 
possessed a reasonable, albeit errone- 
ous, belief that the person consenting to 
the entry had the authority to do so. 
Instead, the facts demonstrate that the 
officers knew nothing about the status of 
the man responding; his connection to the 
apartment was never confirmed. Unfor- 
tunately, in their eagerness to investigate 
an uncorroborated anonymous tip, the of- 
ficers took no time to ascertain whether 


the person who answered the door could 
lawfully consent to their entry.’ 


The problem with the Cooper, 
Moore, and Williams decisions is 
that these courts recognize the rea- 
sonable man standard of Rodriguez, 
but then seemingly choose to ignore 
it. In Rodriguez, the U.S. Supreme 
Court said it is conceivable that 
there may be circumstances where 
despite a clear consent to enter by a 
person claiming authority to con- 
sent, there are facts which would 
give a reasonable man pause; on this 
no one could disagree. But, by choos- 
ing to use the word “conceivable” the 
Rodriguez court clearly implied that 
such circumstances would not be the 
norm, but rather the exception, en- 
tailing an unusual or quirky fact 
pattern. But there are no such weird 
circumstances facing the police in 
Cooper, Williams, or Moore. The facts 
of these cases are precisely of the 
type whereby to expect the police to 
inquire further would be entirely 
unreasonable, i.e., no reasonable 
person would be expected to do so 
in these circumstances. Indeed, one 
would strain to invent circum- 
stances where the woman answer- 
ing the door would not have the au- 
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thority to allow entry, e.g., that she 
is an intruder unknown to the 
renter.’® 

The Cooper court made an inter- 
esting statement, which was cited 
in both Williams and Moore: “The 
mere fact that an unknown person 
opens the door when a police of- 
ficer knocks cannot, standing 
alone, support a reasonable belief 
that the person possesses author- 
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ity to consent to the officer’s en- 

The holding of the Cooper opin- 
ion is grounded upon this rather 
remarkable statement, an ipse 
dixit, unsupported by citation, 
which is simply contrary to normal 
human experience. The fallacy can 
be demonstrated simply by substi- 
tuting “an individual” for “a police 
officer” in the sentence. It would 
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plainly be reasonable for a person 
to make this assumption under 
these circumstances, and would in 
fact do so without a moment’s 
pause for consideration. 

The Cooper, Williams, and Moore 
decisions all share one more char- 
acteristic: They make no of men- 
tion of the underlying basis for 
third party consents, i.e., assump- 
tion of risk. 

¢ Assumption of Risk — The Foun- 
dation of Third Party Consents 

The logical and legal basis for 
validating third party consents to 
search is a fairly simple one: as- 
sumption of risk. As stated in 1969 
by the U.S. Supreme Court in 
Frazier, wherein the defendant chal- 
lenged a search of a duffel bag pur- 
suant to a consent by a joint user of 
the bag: 

Petitioner argues that Rawls only had 
actual permission to use one compart- 
ment of the bag and that he had no au- 
thority to consent to a search of the 
other compartments. We will not, how- 
ever, engage in such metaphysical 
subtleties in judging the efficacy of 
Rawls’ consent. Petitioner, in allowing 
Rawls to use the bag and in leaving it in 
his house, must be taken to have as- 
sumed the risk that Rawls would allow 


someone else to look inside. (Emphasis 
added)'* 


In 1974, the U.S. Supreme Court 
reiterated this in State v. Matlock: 


Common authority is, of course, not to 
be implied from the mere property in- 
terest a third party has in the prop- 
erty. The authority which justifies the 
third-party consent does not rest upon 
the law of property, with its attendant 
historical and legal refinements ... but 
rests rather on mutual use of the prop- 
erty by persons generally having joint 
access or control for most purposes, so 
that it is reasonable to recognize that 
any of the co-inhabitants has the right 
to permit the inspection in his own 
right and that the others have as- 
sumed the risk that one of their num- 
ber might permit the common area to 
be searched. 


An acknowledgment or discus- 
sion of this assumption of risk 
foundation for third party con- 
sents appears nowhere in the 
Williams, Cooper, and Moore 
opinions.'® Clearly, the individual 
defendants in each of these 
cases had assumed the risk that 
the other individual invitees 
within their residence would answer 
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the door and allow entry to others. 
¢ Status of “Entries” Under the 
Fourth Amendment 

The Williams, Cooper, and Moore 
cases demonstrate the need for the 
judiciary to recognize an important 
point, i.e., the difference between 
forced warrantless entries and con- 
sensual entries. This is a distinction 
rarely made in the case law, yet it is 
one which seems more and more 
clear the closer one examines the 
law on consents. 

The U.S. Supreme Court stated in 
1972: “(P)hysical entry of the home 
is the chief evil against which the 
wording of the Fourth Amendment 
is directed.” United States v. United 
States District Court for the Eastern 
District of Michigan, Southern Di- 
vision, et al., 407 U.S. 297 at 313 
(1972). Certainly, there are few acts 
or threats more invidious to a free 
society than a military or police 
force forcibly entering a citizen’s 
home without impartial judicial re- 
view and sanction. This was fresh 
in the minds in the founding fathers 
when the Fourth Amendment was 
drafted, and it remains fresh to 
those who have lived under totali- 
tarian rule in modern times. But 
contrast these thuggish scenes of 
violence to that of a policeman 
knocking on a door asking to speak 
to the individual answering the door 
and being invited inside. While this 
too is a “physical entry,” it is of such 
a fundamentally different nature 
that for the courts to rigidly deal 
with it on the same status as a fore- 
ible entry leads to absurd results. 

This was recognized in the federal 
courts as far back as 1964, where 
the Ninth Circuit Court of Appeal 
in Davis v. U.S., 327 F.2d 301 (9th 
Cir. 1964), examined a consensual 
entry by the police into a residence, 
the consent given by the defendant’s 
eight-year-old daughter: 

The eight-year-old Pamela who opened 
the door, and the defendant himself, tes- 
tified on the motion to suppress. When 
the defendant was on the stand, he made 
no claim that Pamela’s actions in open- 
ing the door or inviting the men in was 
in any way unusual or unauthorized, nor 
did Pamela testify that the opening of 
the door or telling the officers to come 


in was against the instructions of either 
of her parents. From all the evidence 
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before it, the trial court was entitled to 
conclude then that her opening the door 
and invitation to enter were not unusual 
or unexpected or unauthorized acts. 
There was no evidence that the officers, 
in any way, suggested or requested an 
invitation to enter to search the house, 
or either by “compulsion of authority” 
or by physically breaking or while the 
right of officers to thrust themselves into 
a home is of grave concern (citation omit- 
ted), there was no evidence of thrust- 
ing. (emphasis added)” 


The Fourth Amendment does not 
contain the word “entry,” as it does 
the words “search and seizure.” In 
one sense, this is not an idle point. 
Only things that have been illegally 
acquired by the police—things for 
which the police search and seize— 
namely, physical evidence or state- 
ments by the defendant, are subject 
to the exclusionary rule. An illegal 
entry by the police, standing alone, 
where no evidence is acquired is of 
little or no import to a criminal 
defendant’s case. Where the police 
commit a criminal or civil trespass 
there may be subsequent legal re- 
percussions to them personally or to 
their employer, but the criminal 
defendant’s case will likely not be 
affected, as it would be by an illegal 
search or seizure. 

Another important consideration 
is the difference between a consent 
to a mere entry versus a consent to 
a search. There seems to be a sub- 
stantive dissimilarity between re- 
questing to be consensually admit- 
ted to the threshold of a 
residence—which can be done by a 
member of the general public with- 
out raising an eyebrow—and re- 
questing consent to search that resi- 
dence. A search is obviously far more 
intrusive and invasive, and a con- 
sent obtained to do so should require 
a far more exacting analysis by the 
judiciary. 


The Approach 
in Federal Courts 

The federal courts have ap- 
proached this issue in a manner 
more suited to a reasonable inter- 
pretation of Rodriguez. Probably the 
case closest factually is United 
States v. Rosario, 962 F.2d 733 (7th 
Cir. 1992). In Rosario, the police re- 
sponded to a call at a motel that a 


perceptible small of marijuana was 
coming from a particular room. The 
police determined to whom the room 
was registered, one Augusto 
Estrada. A check of his driver’s li- 
cense revealed him to be 46 years of 
age. Four police officers went to the 
room and knocked. A man, appar- 
ently much younger than 46 (later 
identified as one Vilaro), answered 
the door. The police explained they 
were responding to the reported 
odor of marijuana emanating from 
the room and requested permission 
to enter. The man who answered 
quickly gestured for the police to 
enter, opened the door fully, and 
stepped back to allow them in. The 
police entered and eventually ended 
up arresting Estrada and the appel- 
lant, Rosario, after finding them in 
possession of cocaine. 

Rosario challenged the warrant- 
less entry of the police into the room, 
alleging the police lacked sufficient 
information to reasonably believe 
that Vilaro had the apparent author- 
ity to consent to their entry, espe- 
cially since Vilaro was clearly 
younger than the registered renter 
of the room. The Seventh DCA re- 
jected the defendant’s claim and 
upheld the entry, reasoning that af- 
ter the room door was opened: 


By allowing Vilaro unfettered access to 
the door, the appellants also gave him 
discretion to decide whom to admit, 
thereby sacrificing some degree of their 
privacy. Since “(t]he underpinning of third- 
party consent is assumption of risk,” one’s 
expectation of privacy in such a situation 
“is not absolute, but contingent in large 
measure on the decisions of another.” (ci- 
tation omitted) ....In short, nothing about 
the interaction between Vilaro and the 
officers at the door conceivably could have 
undermined a reasonable person’s impres- 
sion that Vilaro was vested with the power 
to allow whomever he pleased into Room 
315.” 


The Rosario court then rejected 
the claim that the age differential 
between the man who answered the 
door (Vilaro) and the known age of the 
renter (Estrada) required the officers 
to make further inquiry of the indi- 
vidual who answered the door: 
Despite the appellants’ arguments to the 
contrary, the record indicates that the 
officers actually received ample informa- 


tion to conclude with reason that Vilaro 
possessed the authority to allow them 
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into the room. No further inquiry was 
required of them because Vilaro acted 
at all times as though he were the 
keeper of the door to Room 315. Neither 
of the defendants endeavored to chal- 
lenge such appearances.” 


The Rosario court thus deemed 
the entry by the police as reason- 
able, where the person answering 
the door “projected an aura of au- 
thority upon which one can reason- 
ably rely,” even where the police had 
reason to believe this person was not 
the registered renter of the motel 
room. Rodriguez would seem to re- 
quire no more. It would indeed be 
an unusual situation where an in- 
dividual answering a knock at the 
door of a motel room would not 


“project an air of authority”; the 
mere fact they answer the door 
would seem to raise a presumption 
that they have the authority to per- 
mit entry. Where the individual 
would lack such “an air of author- 
ity,” it would be incumbent upon the 
police to inquire further as to their 
status. 

Another federal case factually on 
point is U.S. v. Gutierrez-Hermosillo, 
142 F.3d 1225 (10th Cir. 1998), in 
which four agents from the DEA and 
U.S. Border Patrol went to the mo- 
tel room registered to the defendant 
at 6:00 am, after a drug dog alerted 
to a truck in the motel parking lot. 
The truck was listed on the 


defendant’s room registration. The 
agents knocked on the motel room 
door and a female answered, “Who 
is it?” An agent replied, “The police” 
and the door was opened by the 
defendant’s 14-year-old daughter. 
The agents knew from a previous 
contact with the defendant that his 
daughter was traveling with him. 
The daughter allowed the agents in 
at their request. This entry led to a 
subsequent consent by the defen- 
dant to search the truck, resulting 
in the discovery of a large amount 
of marijuana hidden inside. 

The 10th Circuit Court of Appeals 
found that two other federal circuits 
had held that a minor may have the 
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capacity to consent to the entry of 
law enforcement officers, and fo- 
cused on the defendant’s assuming 
the risk that others may answer the 
door: 


We agree that minority does not, per se, 
bar a finding of actual authority to grant 
third-party consent to entry. After ana- 
lyzing the relevant case law and the tes- 
timony presented at the hearing on 
Defendant’s Motion to Suppress, we hold 
that the officers could reasonably believe 
that Nora had the authority to allow 
them to enter the motel room. Nora ap- 
peared to be 14 years old, and she an- 
swered the door of the motel room. The 
officers knew that she was traveling in 
the company of her father. These facts 
are sufficient to establish the officers’ 
reasonable belief that Nora had mutual 
use of the motel room and that Defen- 
dant assumed the risk that she would 
permit the officers to enter the motel 
room.”° 


Permitting third party consents to 
enter is not a recent trend in the 
federal courts. At least two pre- 
Rodriguez cases permitted such con- 
sensual entries. 

The first, Davis v. U.S., 327 F.2d 
301, dealt with two U.S. Customs 
agents who went to the defendant’s 
residence to speak with him about 
some information they had received 
that he was trafficking in mari- 
juana. Their knock at the door was 
answered by the defendant’s eight- 
year-old daughter. The agents ex- 
pressed a desire to speak with 
“Albert Davis.” Her response was to 
invite them in. The agents noticed 
marijuana in plain view, and the 
affair went downhill from there for 
Mr. Davis. 

The Ninth Circuit upheld the pro- 
ceedings, dismissing the defendant’s 
claim that the agents needed prob- 
able cause to enter the premises: 
Absent express orders from the person 
in possession against any possible tres- 
pass, there is no rule of private or pub- 
lic conduct which makes it illegal per 
se, or a condemned invasion of the 
person’s right of privacy, for anyone 
openly and peaceably, at high noon, to 
walk up the steps and knock on the front 
door of any man’s “castle” with the hon- 
est intent of asking questions of the oc- 
cupant thereof— whether the questioner 
be a pollster, a salesman, or an officer of 
the law.”* 


The court added: 


It was not unlawful for the officers to do 
as the testimony here showed: knock on 
the door, and when the docr was opened, 


state, “I would like to talk to Albert 
Davis.” When the one who opened the 
door said, “Come in,” neither the time, 
nor the officers’ intent, nor the total cir- 
cumstances, nor the Fourth Amendment 
demanded that they should remain out- 
side.” 

The Davis court was impressed 
that the agents’ intent in going to 
the residence was not to conduct a 
search nor to arrest anyone; rather, 
their purpose was simply to speak 
to the defendant. The court found no 
constitutional infirmities in their 
actions. 

The second pre-Rodriguez case 
was U.S. v. Turbyville, 525 F.2d 57 
(8th Cir. 1975). Here, the Eighth 
Circuit Court of Appeals upheld a 
consent to enter obtained from the 
defendant’s co-occupant (albeit tem- 
porary), finding that the consenting 
party had common authority over 
the residence. The court also found 
that the consenter’s act in opening 
the door a few feet and stepping 
back constituted an implied invita- 
tion to enter the premises. 


Conclusion 

The Florida appellate courts have 
been unduly restrictive in demand- 
ing that police officers interrogate 
those who respond to a police knock 
at the door of a residence before ac- 
cepting an invitation to enter. These 
opinions require the individual po- 
liceman in such a situation to be- 
have in a manner contrary to nor- 
mal personal interaction. A better, 
more reasoned approach is found in 
the federal court cases on this point. 
These federal cases more closely 
hew to the standards and analyses 
set out by the U.S. Supreme Court 
to govern such situations. U 


' “The right of the people to be secure 
in their persons, houses, papers, and ef- 
fects, against unreasonable searches and 
seizures, shall not be violated, and no 
Warrants shall issue, but upon probable 
cause.” 

? Fia. Const. art. 1, §12 states in re- 
gard to search and seizure rights that 
“(They) shall be construed in conformity 
with the 4th Amendment of the United 
States Constitution, as interpreted by 
the United States Supreme Court. Ar- 
ticles or information obtained in viola- 
tion of this right shall not be admissible 
in evidence if such articles or informa- 
tion would be inadmissible under deci- 
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sions of the United States Supreme 
Court construing the 4th Amendment to 
the United States Constitution.” 

3’ Warden v. Hayden, 387 U.S. 294 
(1967). 

4 United States v. Shaibu, 920 F.2d 
1423 (9th Cir. 1990). 

> The Schneckloth Court stated at 
228-29: “In situations where the police 
have some evidence of illicit activity, but 
lack probable cause to arrest or search, 
a search authorized by a valid consent 
may be the only means of obtaining im- 
portant and reliable evidence. .. . And 
in those cases where there is probable 
cause to arrest or search, but where the 
police lack a warrant, a consent search 
may still be valuable. If the search is 
conducted and proves fruitless, that in 
itself may convince the police that an 
arrest with its possible stigma and em- 
barrassment is unnecessary, or that a 
far more extensive search pursuant to 
a warrant is not justified. In short, a 
search pursuant to consent may result 
in considerably less inconvenience for 
the subject of the search, and, properly 
conducted, is a constitutionally permis- 
sible and wholly legitimate aspect of ef- 
fective police activity.” 

The Court added at 231-32: “Consent 
searches are part of the standard inves- 
tigatory techniques of law enforcement 
agencies. They normally occur on the 
highway, or in a person’s home or office, 
and under informal and unstructured 
conditions. The circumstances that 
prompt the initial request to search may 
develop quickly or be a logical extension 
of investigative police questioning. The 
police may seek to investigate further 
suspicious circumstances or to follow up 
leads developed in questioning persons 
at the scene of a crime. These situations 
are a far cry from the structured atmo- 
sphere of a trial where, assisted by coun- 
sel if he chooses, a defendant is informed 
of his trial rights.” 

® Florida v. Royer, 460 U.S. 491 (1983). 

7 U.S. v. Mendenhall, 446 U.S. 544 
(1980). 

8 Schneckloth, 412 U.S. at 227. 

® In Matlock, a 6-3 majority of the U.S. 
Supreme Court rejected the view of Jus- 
tice Douglas that, absent exigent cir- 
cumstances, the Fourth Amendment 
mandates that if the police can secure a 
search warrant, they must do so, and 
that no consent may override this prin- 
ciple. The majority also rejected the view 
of Justices Brennan and Marshall that 
for a consent to be valid, the government 
must demonstrate that “(the consenting 
party) consented knowing that she was 
not required to consent.” Matlock, 415 
US. at 1001. 

© Frazier, 394 U.S. 731 (1969), wherein 
the defendant challenged a search of a 
duffel bag pursuant to a consent by a 
joint user of the bag: “Petitioner argues 
that Rawls only had actual permission 
to use one compartment of the bag and 
that he had no authority to consent to a 
search of the other compartments. We 
will not, however, engage in such 


metaphysical subtleties in judging the 
efficacy of Rawls’ consent. Petitioner, 
in allowing Rawls to use the bag and 
in leaving it in his house, must be 
taken to have assumed the risk that 
Rawls would allow someone else to 
look inside.” 394 U.S. at 740. 

1 Rodriguez, 497 U.S. at 188-89. 

2 Cooper, 706 So. 2d at 372. 

13 Williams, 788 So. 2d at 337. 

14 There is no indication in Moore that 
the state raised the issue of whether 
the defendant had the requisite stand- 
ing to object to the entry by the police. 

15 Moore, 830 So. 2d at 886. This 
writer would suggest the following 
analysis: The police were greeted at 
the door by an unknown man. The 
police requested entry to speak to Mr. 
Moore. They had no reason to believe 
the man was not authorized to allow 
entry as exemplified by the fact that 
he peacefully answered the door. 
There was no sign of an argument or 
trouble inside the apartment, not any- 
thing to indicate that the lawful resi- 
dent was not aware of the man’s pres- 
ence or had a problem with him 
answering the door. It would not be 
uncommon for an apartment dweller 
to have visitors over and for them to 
answer a knock at the door, nor un- 
reasonable for another to believe the 
visitor was authorized to allow them 
entry. 

16 This may be best illustrated by 
slightly changing the facts of Will- 
iams. Suppose that, rather than go- 
ing to the motel room for the purpose 
of investigating a narcotics complaint, 
the police went there to return a lost 
wallet. The police knock on the door, 
a woman answers and invites them in. 
Would it be reasonable then to expect 
the police to question the woman 
about her authority to invite them in? 
Of course not; such behavior would 
run counter to normal human inter- 
action and affairs. What if it were not 
the police knocking on the door, but 
rather a salesperson or a pollster? 
Would we reasonably expect a person 
in that position to question the adult 
woman who answers the motel room 
door about her authority to invite 
them in? Again, the answer is obvi- 
ously no. 

The motive of the police in going to 
the residence (be it a motel room or a 
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single-family home) is of no moment 
constitutionally. The U.S. Supreme 
Court has shied away from using a 
subjective standard in examining the 
actions of police under the Fourth 
Amendment. Horton v. California, 496 
U.S. 128, 138-7-38 (1990). The Court 
said in Whren v. U.S., 517 U.S. 806, 813 
(1996), “(W)e have been unwilling to 
entertain Fourth Amendment chal- 
ienges based on the actual motivations 
of individual officers.” 
7 Cooper, 706 So. 2d at 371-72. 


‘8 See supra note 10. 

‘° The Florida Supreme Court ex- 
pressly adopted the assumption of risk 
foundation for third party consent 
searches in Saavedra v. State, 622 So. 
2d 952, at 956-57 (Fla. Sup. Ct. 1993). 

20 Davis, 327 F.2d at 304. 

21 Rosario, 962 F.2d at 737. 

22 Td. at 738. 

23 Gutierrez-Hermosillo, 142 F.3d at 
1231 (emphasis added). 

24 Davis, 327 F.2d at 303. 

25 Id. at 305. 
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Gore, Cooper Industries, and 
State Farm Campbell 


ew decisions of the past quarter century are as 

likely to alter the way in which civil litigation is 

conducted as much as State Farm Mutual Auto- 

mobile Insurance Company v. Inez Preece 
Campbell, 123 S. Ct. 1513 (April 7, 2003). In Campbell, 
the U.S. Supreme Court, for the third time in the past 
seven years, reined in the use of punitive damages as an 
all-too-often arbitrary and capricious substitute for crimi- 
nal penalties. The Court reiterated that defendants— 
even those who behave very badly—have a constitution- 
ally protected right to have a civil law “punishment” 
assessed according to clearly defined guidelines and 
meaningful limitations.’ 


The New Trilogy—Gore, 
Cooper Industries, and Campbell 

The Court expanded its decisions in BMW of North 
America, Inc. v. Gore, 517 U.S. 559 (1996), and Cooper 
Industries v. Leatherman Tool Group, Inc., 532 U.S. 424 
(2001), both of which had affixed constitutional limita- 
tions on the award of punitive damages as well as pro- 
viding “guideposts” for implementing these substantive 
due process limitations. Unfortunately, both decisions left 
“wiggle room” for lower courts to avoid the Supreme 
Court’s holdings. Campbell endeavored mightily to erase 
any doubt about the meaning of these previous decisions. 
Just as Matsushita Elec. Industrial Co. v. Zenith Radio 
Corp., 475 U.S.574 (1986); Anderson v. Liberty Lobby, Inc. 
477 U.S. 242 (1986); and Celotex Corp. v. Catrett,477 U.S. 
317 (1986), dramatically enhanced the role of summary 
judgment in federal jurisprudence almost two decades 
ago, so too, the new trilogy of Gore, Cooper Industries, 
and Campbell is certain to have at least as great an im- 
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Game, Set, and Match for Exorbitant 
Punitive Damage Awards 


by John T. Kolinski 


pact on the restriction of the use of punitive damages at 
the outset of the 21st century. 

In Gore, the Supreme Court reversed a $2 million pu- 
nitive damage award predicated on a compensatory dam- 
age award of $4,000. In that case, plaintiff, an automo- 
bile purchaser, sued several defendants for the 
automobile distributor’s failure to disclose that the au- 
tomobile had been repainted after being damaged prior 
to delivery. The Supreme Court held the punitive dam- 
age award violated BMW’s right to substantive due pro- 
cess because it was arbitrarily disproportionate to the 
actual damages caused and attempted to punish BMW 
for conduct unrelated to the specific wrongful conduct 
involved in the pending lawsuit. The Court set forth 
“three guideposts,” discussed at length below, to be used 
by subsequent trial and appellate courts in assessing 
punitive damages. 

Cooper Industries held that the constitutionality of a 
punitive damage award decided pursuant to the Gore 
guideposts was to be reviewed by the trial and appellate 
courts de novo.’ That is, the question of the award’s com- 
pliance with substantive due process was purely a legal 
one, not factual, so that no deference to the jury’s verdict 
on this issue was required either by the trial court or on 
appeal.’ 

In Campbell, the Utah Supreme Court acknowledged 
its obligation to review the $145 million punitive dam- 
age award in light of Cooper Industries’ de novo stan- 
dard of review.‘ However, the Utah high court did not 
understand Cooper Industries to require de novo review 
of the trial court rulings regarding the admission and 
exclusion of evidence in support of the punitive damage 
claim. It used an “abuse of discretion” standard to re- 
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view the trial court’s rulings on evi- 
dence. It held that the trial court 
had not abused its discretion by al- 
lowing into evidence State Farm’s 
nationwide practices to avoid pay- 
ing legitimate claims to increase 
profits.” The Utah Supreme Court 
diluted the de novo review man- 
dated by Cooper Industries by imple- 
menting a less intrusive standard 
of review—abuse of discretion—to 
evaluate the evidentiary basis on 
which the punitive damage award 
would then be reviewed de novo. 
Although the U.S. Supreme Court 
did not expressly address the Utah 
Supreme Court’s use of two distinct 
standards of review, Campbell cer- 
tainly appeared to hold that Cooper 
Industries’ de novo review applied 
to all aspects of the review, includ- 
ing evidentiary rulings. “We reiter- 
ated the importance of these three 
guideposts in Cooper Industries and 
mandated appellate courts to con- 
duct de novo review of a trial court’s 
application of them to the jury’s 
award. 532 U.S. at 424.”° 

In light of the Utah Supreme 
Court’s expressed acknowledgment 
of and purported adherence to Coo- 
per Industries’ de novo standard of 
review, this reiteration of the de 
novo standard of review in Campbell 
can only mean that the Utah Court 
did not understand and fully com- 
ply with Cooper Industries, despite 
paying it lip service. Because one of 
the constitutional guideposts to be 
reviewed by the appellate court in- 
volved the “similarity” of the other 
“bad acts” to the conduct at issue in 
the case before the trial court, Gore, 
Cooper Industries, and Campbell re- 
quired de novo review to include the 
evidentiary rulings of the trial court 
pertaining to punitive damages. The 
entire tenor of Campbell is that the 
Utah trial court violated the 
defendant’s right to substantive due 
process in significant part by allow- 
ing the admission and consideration 
of irrelevant and highly prejudicial 
evidence which should have been 
excluded in the first instance by the 
trial court as the initial “gatekeeper” 
and which should have been rejected 
as reversible error by the Utah ap- 
pellate courts. It is difficult to rec- 
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discretion standard of review versus 
a de novo standard of review appli- 
cable to evidentiary rulings of the 
trial court, at least as they relate to 
the issue of punitive damages. At a 
minimum, Campbell holds that the 
trial court’s “discretion” in the ad- 
mission and exclusion of evidence 
pertaining to an award of punitive 
damages is narrow and limited, 
which appears to be another way of 
saying it is essentially subject to de 
novo review. 


Can “Bad” State Farm + 
Gore = $145 Million? 

Based on Gore, which was an- 
nounced after State Farm had been 
found liable for “bad faith” but prior 
to the damage assessment phase of 
the trial, State Farm argued that 
evidence of its out-of-state and other 
conduct that bore little or no rela- 
tionship to the harm alleged by the 
Campbells should be excluded from 
the trial phase determining the 
amount of actual and punitive dam- 
ages. Campbell was a garden vari- 
ety third party bad faith case involv- 
ing State Farm’s refusal to settle a 
claim on behalf of its insureds, the 
Campbells, within their policy lim- 
its. The original negligence lawsuit 
arose from a serious automobile col- 
lision in 1981. Mr. Campbell, driv- 
ing with his wife, decided to pass six 
vans on a two-lane road. A car driv- 
ing in the opposite direction swerved 
onto the shoulder to avoid a head- 
on collision with Campbell, but lost 
control of his vehicle and struck 
another vehicle, killing himself and 
permanently disabling the driver of 
the vehicle he struck. State Farm 
declined offers to settle the ensuing 
claims for the policy limits of 
$50,000 ($25,000 per claimant) and 
the jury returned an excess judg- 
ment of $185,849, finding Campbell 
100 percent at fault. State Farm, 
having assured the Campbells prior 
to trial that they had no potential 
exposure, initially refused to satisfy 
the excess judgment, telling the 
Campbells to “put for-sale signs on 
your property” and refusing to post 
a supersedeas bond to allow the 
Campbells to appeal.’ 


oncile Campbell with an abuse of 


Although State Farm ultimately 
paid the entire excess judgment ren- 
dered against the Campbells, the 
Campbells, as part of an agreement 
reached with the plaintiffs who had 
sued them initially, pursued a suit 
against State Farm for violation of 
common law insurer bad faith, com- 
mon law fraud, and intentional in- 
fliction of emotional distress which 
resulted in the punitive damage 
award.® The Supreme Court’s dis- 
cussion of the agreement between 
the Campbells and their erstwhile 
adversaries, with the former adver- 
saries getting control of the 
Campbell’s bad faith lawsuit as well 
as 90 percent of any recovery there- 
from, suggests the Court was 
troubled by this arrangement.° 

Although the evidence of State 

Farm’s improper handling of the 
actual claim in suit was substantial, 
plaintiff sought to admit additional 
extraneous evidence of State Farm’s 
nationwide policy to underpay 
claims regardless of merit to en- 
hance profits. The trial court admit- 
ted such evidence over objection. 
“The jury awarded the Campbells 
$2.6 million in compensatory dam- 
ages and $145 million in punitive 
damages, which the trial court re- 
duced to $1 million and $25 million 
respectively.”’” The Utah Supreme 
Court reversed the trial court and 
reinstated the full amount of the pu- 
nitive damage award based on its 
analysis of the “three guideposts” 
identified in Gore. As reiterated in 
Campbell: 
In light of these concerns, in Gore, su- 
pra, we instructed courts reviewing pu- 
nitive damages to consider three guide- 
posts: (1) the degree of reprehensibility 
of the defendant’s misconduct; (2) the 
disparity between the actual or poten- 
tial harm suffered by the plaintiff and 
the punitive damages award; and (3) the 
difference between the punitive dam- 
ages awarded by the jury and the civil 
penalties authorized or imposed in com- 
parable cases."! 

Despite the egregious conduct 
found by the jury in Campbell, as 
acknowledged by the Supreme 
Court in its opinion, and as set forth 
at even greater length by Justice 
Ginsburg in her dissent, the six jus- 
tice majority found its reversal in 
Campbell to be “neither close nor 


difficult.”’’ It found the award in 
Campbell to violate each of Gore’s 
three guideposts. 


Guidepost One— 
Reprehensibility 

The Court began by explaining 
the first “reprehensibility” guide- 
post. 


We have instructed courts to determine 
the reprehensibility of a defendant by 
considering whether: the harm caused 
was physical as opposed to economic; the 
tortious conduct evinced an indifference 
to or a reckless disregard of the health 
or safety of others; the target of the con- 
duct had financial vulnerability; the con- 
duct involved repeated actions or was 
an isolated incident; and the harm was 
the result of intentional malice, trick- 
ery, or deceit, or mere accident. 517 U.S. 
at 616,577." 


The Court noted that the presence 
of a single factor involved in the rep- 
rehensibility analysis may not be 
sufficient.'‘ The Court, although 


well aware of the limitless variety 
of fact patterns and situations which 
can arise, made clear it expected 
both the trial and appellate courts’ 
analysis to be careful, thoughtful, 
and, ultimately, restrained and prin- 
cipled. The Court ordered lower 
courts to change dramatically the 
manner in which punitive damages 
are litigated, tried, and assessed as 
a matter of constitutional substan- 
tive due process. 

Campbell is significant in its re- 
jection of exorbitant punitive dam- 
age awards precisely because the 
conduct on the record before it was 
conceded by all to be “reprehen- 
sible.”’® The Supreme Court left no 
doubt it was not condoning or ap- 
proving in any way State Farm’s 
handling of the Campbells’ claim." 
Nevertheless, it rejected as violat- 
ing substantive due process both the 
amount of the award in relation to 


the actual compensatory damages 
sustained and the cornucopia of ir- 
relevant dissimilar “acts” and hypo- 
thetical “harm” used by the Utah 
Supreme Court in sustaining the 
award. 


While we do not suggest there was er- 
ror in awarding punitive damages based 
upon State Farm’s conduct toward the 
Campbells, a more modest punishment 
for this reprehensible conduct could 
have satisfied the State’s legitimate ob- 
jectives, and the Utah courts should 
have gone no further. 

This case, instead, was used as a plat- 
form to expose, and punish, the per- 
ceived deficiencies of State Farm’s op- 
erations throughout the country. The 
Utah Supreme Court’s opinion makes 
explicit that State Farm was being con- 
demned for its nationwide policies 
rather than for the conduct directed to- 
ward the Campbells. 2001 WL 1246676, 


The Court expressly rejected a 
state’s right to punish a defendant 
for out-of-state conduct lawful 


“These trial lawyers have held nothing back 
in the way they have presented their 
ideas about closing arguments. Old ideas, 


reinvented ideas, and superbly original ideas 
fill the pages of this book.” 


— Johnnie Cochran 
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where it occurred or even unlawful 
out-of-state conduct not directly af- 
fecting the plaintiff.'* The Campbells 
attempted to circumvent this by ar- 
guing that “such evidence . . . was 
relevant to the extent it demon- 
strated, in a general sense, State 
Farm’s motive against its insured.””° 
The Supreme Court squarely re- 
jected this argument. “This argu- 
ment misses the mark. Lawful out- 
of-state conduct may be probative 
when it demonstrates the deliberate- 
ness and culpability of the 
defendant’s action in the State where 
it is tortious, but that conduct must 
have a nexus to the specific harm suf- 
fered by the plaintiff.” 

The Court did not stop there, 
however, finding yet a more “fun- 
damental reason” why the puni- 
tive damage award could not pass 
constitutional muster. 

For a more fundamental reason, how- 
ever, the Utah courts erred in relying 
upon this and other evidence: The courts 
awarded punitive damages to punish 
and deter conduct that bore no relation 
to the Campbells’ harm. A defendant’s 
dissimilar acts, independent from the 
acts upon which liability was premised, 
may not serve as the basis for punitive 
damages. A defendant should be pun- 
ished for the conduct that harmed the 


plaintiff, not for being an unsavory in- 
dividual or business.” 


The Court added that subjecting 
a defendant to punitive damages for 
conduct not occurring in or directly 
affecting the state itself, “creates the 
possibility of multiple punitive dam- 
ages awards for the same conduct,” 
something plainly unacceptable to 
the Court.” 

Using similar reasoning, the 
Court found no support for the 
award by analyzing the second 
prong of Gore’s first guidepost, “re- 
cidivism.” “The Campbells have 
identified scant evidence of repeated 
misconduct of the sort that injured 
them.”** Campbell drastically lim- 
ited the definition of “similar” con- 
duct for the purpose of showing rep- 
rehensibility. “Although evidence of 
other acts need not be identical to 
have relevance in the calculation of 
punitive damages, the Utah court 
erred here because evidence per- 
taining to claims that had nothing 
to do with a third-party lawsuit was 
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introduced at length.”* This state- 
ment is further enhanced by Justice 
Ginsburg’s dissent disagreeing with 
the majority’s analysis. Justice 
Ginsburg argued forcefully that the 
majority’s distinction between 
“third party” claims and “first party” 
claims, as well as the alleged ab- 
sence of a “nexus” between State 
Farm’s national policy and its spe- 
cific treatment of the Campbells was 
fatuous in light of the extensive evi- 
dence that State Farm’s “policy” tra- 
versed all types of claims with the 
unified goal of reducing payments 
and increasing profits.” 

Justice Ginsburg’s dissent is rel- 
evant to trial and appellate courts 
only to show the types of evidence 
of allegedly “similar” acts which, as 
Campbell expressly held,”° are not 
sufficiently “similar” to be admis- 
sible at trial. Using a wide variety 
of examples, strong words, and ad- 
monitions, Campbell repeatedly and 
consistently rejected all evidence in 
the trial court record of allegedly 
similar out-of -state conduct as be- 
ing “dissimilar,” “tangential,” and 
bearing “no relation” to the conduct 
that injured the Campbells.”’ The 
lower courts are entitled to disagree 
with the Supreme Court’s analysis 
and conclusions but are bound by 
the U.S. Constitution to follow and 
apply them. 

In reading Campbell, it is difficult 
to miss the Court’s annoyance at 
having lower courts ignore or mis- 
interpret the Court’s previous opin- 
ions in Gore and Cooper Industries. 
Campbell says in down-to-earth lan- 
guage atypical of the Court’s usual 
scholarly gentility: 

We meant what we said in Gore and 
Cooper Industries. Stop admitting irrel- 
evant and prejudicial evidence of other 
“bad acts” having little or nothing to do 
with the conduct at issue before you. 
Start instructing juries fully, carefully 
and specifically about what they may 
and may not consider in awarding and 
assessing punitive damages! We know 
you have never been required to do this 
before but as interpreters of the Consti- 


tution we are requiring you to do it from 
this point forward! 


Of course, being the U.S. Supreme 
Court, they could not use those ex- 
act words, but that is what they 
were saying in firm but polite Su- 


preme Court-speak. 


Guidepost Two— 
Relationship to Type, Amount 
of Compensatory Damages 

¢ The “Ratio” Test 

“Turning to the second Gore 
guidepost,”** the Court again de- 
clined to “impose a bright-line ratio 
which a punitive damage award can- 
not exceed.” The Court then pro- 
ceeded to do essentially just that, 
leaving a small amount of discretion 
for lower courts while reminding 
them of the difference between “dis- 
cretion” and “doing whatever you 
feel like.” 


Our jurisprudence and the principles it 
has now established demonstrate, how- 
ever, that, in practice, few awards ex- 
ceeding a single-digit ratio between pu- 
nitive and compensatory damages, to a 
significant degree, will satisfy due pro- 
cess.... While these ratios are not bind- 
ing, they are instructive. They demon- 
strate what should be obvious: 
Single-digit multipliers are more likely 
to comport with due process, while still 
achieving the State’s goals of deterrence 
and retribution, than awards with ra- 
tios in range of 500 to 1, id., at 582, or, 
in this case, of 145 to 1.°° 


To obviate any doubt about the 
all-but-“binding” nature of these 
“guidelines,” one need look no fur- 
ther than the penultimate sentence 
of Justice Ginsburg’s dissent: “Even 
if I were prepared to accept the flex- 
ible guides prescribed in Gore, I 
would not join the Court’s swift con- 
version of those guides into instruc- 
tions that begin to resemble march- 
ing orders.”*! 

Precisely. Trial and appellate 
courts may not circumvent or ignore 
the Supreme Court’s pronounce- 
ments simply because the Court is 
deferential and courteous enough to 
couch its “orders” as “guidelines” or 
because its decisions are not unani- 
mous (they rarely are). Dissenting 
opinions are an integral and impor- 
tant part of our appellate jurispru- 
dence. They do not, however, give 
lower courts an alternative path to 
follow simply because they do not 
approve of the law as enunciated by 
the majority. 

The Court proceeded to explain 
that its guidelines might be ex- 
ceeded if truly reprehensible con- 


duct resulted in only minor eco- 
nomic loss such that a single digit 
ratio might be insufficient. How- 
ever, in doing so, it suggested that 
deviation from its guidelines 
should not only be rare, but a two- 
way street that might well dis- 
qualify even a small “single digit 
ratio” award if actual or compen- 
satory damages were substantial. 
“The converse is also true, however. 
When compensatory damages are 
substantial, then a lesser ratio, per- 
haps only equal to compensatory 
damages, can reach the outermost 
limit of the due process guaran- 
tee.”*? The Court applied this 
“guideline” in the concluding para- 
graph of the opinion, opining that 
the facts of Campbell “likely would 
justify a punitive damages award 
at or near the amount of compen- 
satory damages.”** “At or near”’— 
not “more than.” What disturbed 
Justice Ginsburg as “instructions 
that begin to resemble marching 
orders,” others might describe as a 
rare, refreshing, and much needed 
dose of clarity and specificity. 

The Court emphasized the impor- 
tance of basing a punitive damage 
award on the impact or harm 
defendant’s conduct caused the 
plaintiff, not on some alleged hy- 
pothetical harm to others or dis- 
similar harm allegedly perpe- 
trated in another jurisdiction or in 
the distant past.** Furthermore, 
and the importance of this next 
sentence cannot be overstated: 
“The principles set forth in Gore 
must be implemented with care, to 
ensure both reasonableness and 
proportionality.”* The U.S. Su- 
preme Court has categorically re- 
jected the increasing reluctance 
and refusal of trial and appellate 
courts to overturn all but the most 
egregious punitive damage awards 
or to sweep under the rug (known 
as the “harmless error” doctrine 
and the “abuse of discretion” stan- 
dard of review) the admission and 
argument of prejudicial evidence 
having nothing whatsoever to do 
with the conduct alleged to have 
harmed plaintiff. Neither the jury’s 
“verdict” nor the trial court’s “dis- 
cretion” in admitting evidence are 


to stand in the way of thoughtful, 
principled de novo review of puni- 
tive damage awards according to 
the constitutional limitations and 
guidelines mandated by Campbell. 
Campbell admonished trial and 
appellate courts to fulfill their du- 
ties as “gatekeepers” regarding the 
exclusion of evidence designed to 
prejudice the jury against the de- 
fendant despite having little or no 
probative value to the proper as- 
sessment of punitive damages, 
that is, little or no similarity or 
proximity to: 1) the conduct form- 
ing the basis for plaintiff’s puni- 
tive damage claim; 2) the jurisdic- 
tional location thereof; or 3) the 
relevant time period in which the 
conduct at issue occurred. The 
Court certainly seemed to say that 
the admission of such evidence 
rarely, if ever, can be swept aside 
as “harmless error.” 


Guidepost Three— 

Relationship to Analogous 

Civil (Not Criminal) Penalties 
Gore’s third guidepost is “the 


disparity between the punitive 
damages award and the ‘civil pen- 
alties authorized or imposed in 
comparable cases.’”°* The Court 
explained that although in the 
past it had looked to criminal pen- 
alties as well, it was no longer will- 
ing to do so as a means of setting 
the amount of punitive damages. 
Criminal penalties are only rel- 
evant to show the types of conduct 
that might warrant punitive dam- 
ages.*’ The Court observed that the 
most relevant civil sanction under 
Utah law for the wrong done to the 
Campbells was a $10,000 fine for 
fraud, “an amount dwarfed by the 
$145 million punitive damages 
award.”** The Court again summa- 
rized and rejected the Utah high 
court’s reasoning and analysis as 
being “insufficient to justify the 
award.”* “The punitive award of 
$145 million, therefore, was nei- 
ther reasonable nor proportionate 
to the wrong committed, and it was 
an irrational and arbitrary depri- 
vation of the property of the defen- 
dant.”*° 
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importance of 
Jury Instructions 

The Court stated throughout the 
opinion that the jury must be spe- 
cifically and meaningfully charged 
concerning the constitutional limi- 
tations on any such award. “Vague 
instructions, or those that merely 
inform the jury to avoid ‘passion or 
prejudice, App. to Pet. for Cert. 
108a.109a, do little to aid the deci- 
sion maker in its task of assigning 
appropriate weight to evidence that 
is relevant and evidence that is tan- 
gential or only inflammatory.”' By 
way of example, the Court noted: “A 
jury must be instructed, further- 
more, that it may not use evidence 
of out-of-state conduct to punish a 
defendant for action that was law- 
ful in the jurisdiction where it oc- 
curred.”* 

The Court, as it must, left the 
precise details of additional, spe- 
cific instructions to the trial and 
appellate courts who are entrusted 
with implementing the High 
Court’s rulings. The lower courts, 
with the able assistance of the bar, 
must take Campbell to heart and 
formulate standardized jury in- 
structions that will embody, as 
fully and specifically as possible, 
the constitutional limitations set 
forth therein. Undoubtedly, addi- 
tional instructions will need to be 
crafted by counsel and the trial 
court on a case-by-case basis de- 
pending on the facts. The Court’s 
obvious displeasure with and re- 
jection of vague, generalized “one 
size fits all” jury instructions in 
punitive damage cases should 
cause trial judges to rethink their 
unwillingness to stray from or 
supplement standardized instruc- 
tions in other areas as well. 

“Standard” instructions and spe- 
cific case-based instructions are not 
antithetical to one another. Both 
types of instructions are necessary 
to provide appropriate uniformity in 
the law together with the flexibility 
essential to the diverse fact patterns 
and legal issues that arise in many 
cases. Trial courts, after Campbell, 
are obligated to read, follow, and 
implement its holding by charging 
the jury fully and specifically con- 


cerning what it may and may not 
consider in awarding punitive dam- 
ages. Vague general instructions 
studiously drafted to provide the 
jury with as little real guidance as 
possible will no longer pass consti- 
tutional muster. 


Impact on Future Discovery 

Although Campbell does not ad- 
dress the issue of discovery per se, 
the implications are difficult to ig- 
nore. The Court quoted directly from 
the Utah Supreme Court opinion re- 
garding the extensive evidence per- 
taining to State Farm’s nationwide 
performance, planning and review, 
or PP&R, policy*® and then noted: 
“Evidence pertaining to the PP&R 
policy concerned State Farm’s busi- 
ness practices for over 20 years in 
numerous States. Most of these 
practices bore no relation to third- 
party automobile insurance claims, 
the type of claim underlying the 
Campbells’ complaint against the 
company.” 

The Campbells argued that evi- 
dence of State Farm’s nationwide 
policy and handling of first party 
claims (Campbell being a third 
party claim) was relevant because 
every dollar earned by State Farm 
in underpaying one type of claim 
was the same as a dollar earned in 
underpaying another. Plaintiff also 
offered expert testimony that State 
Farm’s nationwide practices ulti- 
mately hurt all consumers, thus 
supplying the “nexus” with plaintiff 
Gore and Cooper Industries re- 
quired. “For the reasons already 
stated, this argument is unconvinc- 
ing. The reprehensibility guidepost 
does not permit courts to expand the 
scope of the case so that a defendant 
may be punished for any malfea- 
sance, which in this case extended 
for a 20-year period.” 

The Court’s very next sentence 
may well have greater impact on 
future discovery and evidentiary 
disputes in civil cases than any- 
thing else uttered in this astonish- 
ing opinion. “In this case, because 
the Campbells have shown no con- 
duct by State Farm similar to that 
which harmed them, the conduct 
that harmed them is the only con- 
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duct relevant to the reprehensibil- 
ity analysis.”*° This sentence may 
be the most powerful tool ever 
given to the trial bar and trial and 
lower appellate courts to limit the 
discovery and use at trial of docu- 
ments and evidence of “other bad 
acts” which have long been the cor- 
nerstone (now rejected as the 
“Emperor’s New Clothes” many 
have long argued such evidence to 
be) of punitive damage litigation. 
One might justifiably ask, as Jus- 
tice Ginsburg implicitly did in her 
dissent: “If this evidence of State 
Farm’s nationwide scheme to un- 
derpay claims to increase profits 
does not constitute evidence of ‘a 
nexus’ to ‘the specific harm suf- 
fered’ [by the Campbells], what 
evidence possibly would or could?” 
This is the precise point Campbell 
firmly and dramatically makes. 
There is unlikely ever to be such 
evidence and its admission at trial 
is strongly disfavored as a matter 
of substantive due process. The 
Supreme Court almost never says 
“never,” and correctly did not do so 
here, because it cannot anticipate 
what fact patterns might arise in 
the future. It was, however, very 
clear about what to do on the fac- 
tual record before it. It rejected all 
“similar bad acts” evidence pre- 
sented in Campbell as unworthy of 
consideration by the jury and de- 
scribed its decision as “neither 
close nor difficult.” 

Campbell has expressly and se- 
verely limited the meaning of the 
word “similar” in these cases. “Simi- 
lar” no longer encompasses what- 
ever plaintiff’s counsel can dig up 
on defendant nationwide over the 
past half-century. It no longer en- 
compasses evidence of misconduct 
in “first party” cases when the al- 
leged misconduct in suit involves a 
“third party” bad faith claim or vice 
versa. It no longer involves “nation- 
wide” “policies” intended to enhance 
profitability. The long festering ar- 
gument about the breadth of “simi- 
lar bad acts” has been resolved by 
the highest authority.*’ The lower 
courts and members of the bar (as 
well as the public) have a constitu- 
tionally protected right to disagree 


with the majority’s conclusions and 
analysis. However, they also have a 
constitutionally imposed obligation 
to follow the law and the law now 
defines “similar” very narrowly. 
“Similar” now means “pretty close 
to identical” in kind, location, and 
time. 

Although the scope of discovery is 
broader than the test for admissi- 
bility at trial, the clear implication 
of Campbell is that trial courts 
should limit discovery to informa- 
tion calculated to lead to the far 
more limited scope of admissible 
evidence set forth therein. The 
Court’s emphasis on dramatically 
narrowing the scope of “similar” 
kinds of conduct; specifically requir- 
ing that such conduct meaningfully 
and substantially affect the citizens 
of the state where the alleged 
wrongful conduct toward plaintiff 
took place; further requiring a 
“nexus” between the other “bad acts” 
and the harm to plaintiff; requiring 
a proximity in time (as well as place) 
of the allegedly similar bad acts to 
the wrongful conduct alleged; and 
finally and most notably rejecting as 
completely irrelevant and “dissimi- 
lar” all of the purportedly “similar 
bad acts” evidence offered by plain- 
tiff in Campbell; leaves no doubt 
that narrower limitations on the 
scope of discovery of such conduct 
are part and parcel of the Campbell 
decision.** 

Campbell, as Justice Ginsburg 
noted with apparent displeasure in 
her dissent, represents a “new” ap- 
proach to punitive damages and 
similar species of litigation.*? Why 
constitutional law should not evolve 
in this direction the dissenters do 
not make clear other than Justice 
Scalia’s and Justice Thomas’s belief 
that substantive due process simply 
does not attach to state law puni- 
tive damage awards; and Justice 
Scalia’s additional assertion that 
the constitutional guidelines enun- 
ciated in Gore and Campbell were 
incapable of “principled applica- 
tion.”°' The fact that due process as 
well as a multitude of other consti- 
tutional mandates and prohibitions 
are difficult to reduce to “paint-by- 
the-numbers” rules and guidelines 


should rarely, if ever, be used to con- 
fer constitutionality “by default.” As 
the majority opinion noted in quot- 
ing and categorically rejecting the 
Utah courts’ misinterpretation of 
Gore and Cooper Industries, the 
problem with “principled applica- 
tion” of the nation’s constitution and 
laws lay far more often with the 
“principals” (the judiciary and trial 
bar) than with the “principles.” 

It makes no sense to interpret 
Campbell as saying: “You can still 
force defendant to produce or dis- 
close to you every ‘bad’ thing it has 
done nationwide for the past 20 
years. You simply cannot offer it into 
evidence at trial.” Indeed, this pre- 
cise facet of Campbell may well be 
one of its most important ultimate 
benefits to the legal system and the 
avoidance of frivolous claims, al- 
though it may take further decisions 
of responsible trial and appellate 
courts, including the Supreme 
Court, before the “new way of doing 
things” truly becomes inculcated 
into the daily jurisprudence of trial 
courts and trial lawyers. “Old hab- 
its die hard.” Nevertheless, the 
sooner these “old habits” die, the 
better. 

Although arbitrary and dispro- 
portionate punitive damage awards 
have been a legitimate concern of 
large corporations, insurers, and 
anybody else with sufficient assets 
to be subject to the whim and ca- 
price of juries, the actual risk of the 
large punitive damage award is only 
one part of the problem. The cost of 
defending these claims, especially 
when plaintiffs have free rein to ask 
for virtually every document a cor- 
poration possesses nationwide, with 
very few meaningful restraints to 
protect against abuse, increases dra- 
matically the cost of doing business 
and deprives the economy of much- 
needed assets far better spent on 
other more productive endeavors. 
Campbell appears to have sent a 
strong message to litigants and 
lower courts alike that “business as 
usual,” in the realm of punitive 
damage claims will no longer be tol- 
erated. This message applies not 
only to the factual predicates nec- 
essary to initiate and support such 
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claims; but also to the permissible 
factors and evidence to be consid- 
ered in determining both entitle- 
ment and amount. 


Impact on Insurer’s 
Statutory Bad Faith Claims 

Campbell did not dwell on the 
specific kind of “punitive damage” 
claim at issue there, precisely be- 
cause its opinion encompassed all 
manner of punitive damage awards. 
One of the causes of action support- 
ing punitive damages in Campbell 
was common law bad faith, some- 
times known as violation of the 
insurer’s common law duty of good 
faith and fair dealing. In reversing 
and remanding for trial the Utah 
trial court’s initial summary judg- 
ment in favor of State Farm, the 
Utah Court of Appeal noted that the 
Campbells were entitled to prove 
their claim of bad faith “and to prove 
they are entitled to punitive dam- 
ages.”°° 

Florida and several other states 
have adopted the Uniform Unfair 
Claims Settlement Practices Act. 
Some but not all of these states per- 
mit individuals to sue for specified 
violations of the act. Campbell po- 
tentially has far-reaching implica- 
tions for punitive damage claims 
and awards authorized by such stat- 
utes, as enacted in Florida®™ and 
elsewhere. Florida’s implementa- 
tion of the statute contains the fol- 
lowing provision: 
(4) No punitive damages shall be 
awarded under this section unless the 
acts giving rise to the violation occur 
with such frequency as to indicate a gen- 
eral business practice and these acts are: 

(a) Willful, wanton, and malicious; 

(b) In reckless disregard for the 
rights of any insured; or 

(c) In reckless disregard of the rights 
of a beneficiary under a life insurance 
contract.® (emphasis supplied) 

Florida or federal courts charged 
with determining the constitution- 
ality of state statutes must recon- 
cile the above highlighted language 
with Campbell’s constitutional pro- 
hibition against basing punitive 
damages on out-of-state conduct and 
conduct dissimilar to the conduct 
and harm resulting in the violation. 
If the “acts giving rise to the viola- 
tion occur with such frequency as to 


indicate a general business practice” 
based on out-of-state conduct which 
may be lawful in those other states 
or based on in-state conduct which 
does not meet Campbell’s exceed- 
ingly narrow definition of the word 
“similar” in this context, the con- 
tinuing viability of punitive damage 
awards pursuant to such statutes as 
presently drafted is in doubt. 

If the statute plainly requires an 
unconstitutional ingredient, that is, 
evidence extraneous and dissimilar 
to the conduct alleged to have 
harmed plaintiff, to permit punitive 
damages to be awarded, any such 
award violates substantive due pro- 
cess as held by Campbell and the 
statutory language must be rejected. 
If, on the other hand, the offensive 
language is judicially written out of 
the statute to attempt to save the 
statute from constitutional infir- 
mity, a clear statutory precondition 
for the award of punitive damages 
deliberately placed there by the leg- 
islative branch will have been elimi- 
nated, in plain violation of the 
equally important constitutional 
doctrine of separation of powers. 

The judicial branch cannot sup- 
plant the legislature’s plain intent 
to require repetitious behavior suf- 
ficient to constitute a general busi- 
ness practice as a precondition to 
awarding punitive damages in order 
to avoid a different constitutional 
prohibition now established by 
Campbell. The above statutory lan- 
guage allowing punitive damages 
for certain violations of the Unfair 
Claims Settlement Practices Act 
may require legislative amendment 
to comply with Campbell. 


Conclusion 

Gore, Cooper Industries, and 
Campbell have dramatically 
changed the landscape of punitive 
damage claims for the foreseeable 
future. In Campbell, the Supreme 
Court looked into the trenches of 
punitive damage litigation and, not 
liking what it saw, engaged in some 
“plain talk” to the judiciary and the 
trial bar about the constitutional re- 
straints on punitive damage claims. 
It is exceedingly important that the 
trial bar and lower courts follow the 


42 THE FLORIDA BAR JOURNAL/NOVEMBER 2003 


Court’s ruling. One notable part of 
the Utah Supreme Court’s constitu- 
tionally flawed and rejected analy- 
sis in deciding Campbell was its re- 
liance on the trial court’s express 
finding that: “State Farm’s actions, 
because of their clandestine nature, 
will be punished at most in one out 
of every 50,000 cases as a matter of 
statistical probability, __ P. 3d, at 
___,2001 WL 1246676, at *15,.. 

The “statistical probability” of any 
given case, however wrongly or “un- 
constitutionally” decided, being re- 
viewed by the Supreme Court of the 
United States is substantially 
smaller despite the open, public, and 
distinctly “non-clandestine” nature 
of such decisions.*’ We must be able 
to rely upon our trial courts to ap- 
ply and follow the law and on our 
trial bar never to confuse zealous 
advocacy with misstating that law 
to the court. 

The bedrock of our judicial system 
is “the rule of law.” This “principle,” 
that we are governed by laws uni- 
formly applicable to all and not by 
“men” free to bend and shape the 
rules to suit their own purposes, is 
predicated, first and foremost, on 
the willingness of the citizenry, the 
trial bar and the trial courts to fol- 
low and apply the law whether they 
agree with it or not. “Appellate re- 
view,” the “hope” that a higher court 
will correct a mistake after hun- 
dreds of thousands of dollars in le- 
gal fees and judicial and private 
time and resources have been spent 
is a distant second. 

Continued failure of lower courts 
to apply and follow multiple Su- 
preme Court decisions addressing 
the same subject discredits and 
weakens our entire judicial and le- 
gal system. The trial bar and trial 
courts must accept their responsi- 
bility to apply and follow both the 
letter and spirit of the law an- 
nounced in Gore, Cooper Industries, 
and Campbell. The “rule of law” de- 
pends on it. O 


‘ “Although these awards serve the 
same purposes as criminal penalties, de- 
fendants subjected to punitive damages 
in civil cases have not been accorded the 
protections applicable in a criminal pro- 
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ceeding.” 123 S. Ct. at 1520. “Great care 
must be taken to avoid use of the civil 
process to assess criminal penalties that 
can be imposed only after the height- 
ened protections of a criminal trial have 
been observed, including, of course, its 
higher standards of proof.” Jd. at 1526. 

* Cooper Industries, 532 U.S. at 443. 

3 Id. at 437. 

* 65 P.3d at 1143-44. 

5 65 P.3d at 1144. 

5 Campbell, 123 S. Ct. at 1520. 

* Td. at 1517-18. 

8 Id. at 1518. 

Id. at 1518. 

107d. at 1619. 

11 Id. at 1520. 

2 Td. at 1521. That the Campbells were 
ably represented before the Supreme 
Court is confirmed by two words: 
Laurence Tribe. Had more liberal presi- 
dents been in a position to appoint more 
Supreme Court justices over the past 20 
or so years, Professor Tribe more than 
likely would have been one of the jus- 
tices deciding Campbell, not one of the 
advocates arguing it. His knowledge of 
the law; love and respect for it; and ad- 
vocacy skills are unparalleled. 

Td. (emphasis added). 

‘6 Td.; also 1527-30 (Ginsburg, J., dis- 
senting). 

7 Td. at 1521 (emphasis added). 

18 Id: at 1622. 

20 Id. (emphasis added). 

21 Id. at 1523. 


*> Td. at 1530-31 (Ginsburg, J., dissent- 
ing). 

°6 It is disingenuous for anyone, other 
than a sitting Supreme Court Justice, 
to speak of any plain statement, direc- 
tive, or “guidance” to lower courts in a 
majority opinion of the United States 
Supreme Court as dicta or anything less 

‘than binding. No one who respects the 

rule of law can justify or be pleased by 
lower court judges or members of the 
trial bar who attempt to flout, distort, 
or sidestep the clearly enunciated rul- 
ings of the United States Supreme 
Court. 

27 Campbell, 123 S. Ct. at 1523. 

28 Td. at 1524. 


John T. Kolinski received his law 
degree, cum laude, from the University 
of Michigan Law School in 1975. He si- 
multaneously received his B.A. and M.A. 
in English literature, summa cum laude, 
from the University of Detroit. Mr. 
Kolinski practices with Shutts & Bowen, 
LLP, in the firm’s litigation department, 
handling a variety of cases including 
construction litigation, creditor’s rights, 
disability insurance, contract disputes, 
and personal injury claims. 


Fd. 

30 Td. 

3} Td. at 1531 (emphasis added) 
(Ginsburg, J., dissenting). 

32 Td. at 1524 (emphasis added). 

1526. 

34 Id. at 1523. 

3 Td. at 1525-26. 

36 Td. at 1526. 

Ta. 

38 Td. at 1526, citing to 65 P.3d 1154, 
where the Utah Supreme Court stated: 
“Specifically, the trial court found that 
State Farm could be forced: (1) to pay a 
$10,000 fine for each act of fraud under 
Utah Code Ann. §§ 31A-26-301 et seg.” In 
fact, the $10,000 fine was for violation of 
Utah’s Unfair Claims Practices Act, 
§§31A-26-301 et seg., not fraud per se. 

39 Td. 

“| Td. at 1520 (emphasis added). 

* Td. at 1522-23. 

43 Td. at 1519. 

4 Td. at 1524. 

Td. (emphasis added). 

*’ Your spouse does not count in this 
particular “similar bad acts” debate. 

18 See, e.g., Evans v. Allstate Insurance 
Company, 2003 WL 21382474 (N.D. 
Okla. June 13, 2003) (citing Campbell 
to reject request for deposition discov- 
ery of company’s “apex” officers regard- 
ing punitive damage claim based on al- 
leged “pervasive practice of inadequate 
supervision over Allstate claims adjust- 
ers” and limiting territorial scope of re- 
quested information to “the State of 
Oklahoma” regarding categories of Rule 
30(b)(6) testimony of Allstate’s corporate 
designees). 

4° “Tf our activity in this domain is now 
‘well-established,’ see ante, at 1519, 1525, 
it takes place on ground not long held.” 
Campbell, 123 S.Ct. at 1527 (Ginsburg, J., 
dissenting). 

50 Td. at 1526. 

51 “T am also of the view that the puni- 
tive damages jurisprudence which has 
sprung forth from BMW v. Gore is in- 
susceptible of principled application.” Jd. 
(Scalia, J. dissenting). 

5? Justice Kennedy said as much when 
commenting on trial counsel’s success 
in convincing the trial court to misin- 
terpret Gore. “In opposing State Farm’s 
motion to exclude such evidence under 
Gore, the Campbells’ counsel convinced 
the trial court that there was no limita- 
tion on the scope of evidence that could 
be considered under our precedents.” Id. 
at 1522. 

53 840 P. 2d 130 (Utah App. 1992). 

54 Fla. Stat. §624.155. 

55 Stat. §624.155(4) (2003). 

56 Campbell, 123 S. Ct. at 1519. 

57 Perhaps, the Supreme Court will 
more routinely grant certiorari to re- 
verse decisions failing to follow 
Campbell and remand them for compli- 
ance therewith. See Ford Motor Co. v. 
Ramon,123 S. Ct. 2072 (May 19, 2003); 
Ford Motor v. Smith, 123 S. Ct. 2072 
(May 19, 2003); DeKalb Genetics Corp. 


2002 West Group. shown 


v. Bayer CropScience, S.A.,123 S. Ct. 
1828, 155 L. Ed. 2d 662 (April 21, 2003) 
(No. 02-130); National Union Fire Ins. 
Co. of Pittsburgh, Pa. v. Textron Finan- 
cial Corp., 123 S. Ct. 1783, 155 L. Ed. 2d 
662 (April 21, 2003); San Paolo US. 
Holding Co. Inc. v. Simon, 123 S. Ct. 
1828, 155 L. Ed. 2d 661 (April 21, 2003); 
Key Pharmaceuticals, Inc. v. Edwards, 
123 S. Ct. 1781, 155 L. Ed. 2d 662 (April 
21, 2003); Anchor Hocking, Inc. v. 
Waddill, 123 S. Ct. 1781, 1781, 155 L. 
Ed. 2d 662 (April 21, 2003). 
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When the King Does Wrong 


Failing Fulfill Implied Duties 


by J. Bert Grandoff and Patricia E. Davenport 


Ithough the doctrine of sovereign immunity 

has long been with us, its application did not 

become prominent in construction litigation 

until the decision in Southern Roadbuilders 
v. Lee County, 495 So. 2d 189 (Fla. 2d DCA 1986), rev. de- 
nied, 504 So. 2d 798 (Fla. 1987), when the Second District 
Court of Appeal reviewed a contractor’s claim for payment 
denied recovery and somberly announced: “The additional 
costs claimed . .. were neither . . . in the original contract 
nor any subsequent legally operative instrument.” 

On reflection, Florida construction lawyers should have 
anticipated this decision when, two years earlier, Pan- 
Am Tobacco Corp. v. Department of Corrections, 471 So. 
2d 4, 5 (Fla. 1984), was decided by the Supreme Court. 
Although limiting its decision to suits on express, writ- 
ten contracts to which a state agency had statutory au- 
thority to enter, the court held: “We therefore hold that 
where the state has entered into a contract fairly autho- 
rized by the powers granted by general law, the defense 
of sovereign immunity will not protect the state from 
action arising from the state’s breach of that contract.” 

State and local governments have long had the defense 
of sovereign immunity available against claims for con- 
tract damages that were outside the express terms of 
the written agreement. One wonders how many millions 
of dollars were paid to contractors on claims for addi- 
tional compensation, extra work, or performance outside 
the express terms of a contract, presented and paid with- 
out objection before Southern Roadbuilders gained 
everyone’s complete attention. For this reason, the deci- 
sion was both significant and surprising to the industry. 

A decade after Southern Roadbuilders, the Supreme 
Court announced its ruling in County of Brevard v. 
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Miorelli Engineering, inc., 703 So. 2d 1049 (Fla. 1997), 
reh’g denied (1998). In Miorelli, a design-build firm sued 
Brevard County to recover extra work it had performed 
on a spring baseball training facility. The designer’s suit 
was dismissed on sovereign immunity grounds. The 
theory behind the dismissal was that the claims were 
for work totally outside the terms of the contract. With- 
out a written change order, the doctrine of sovereign im- 
munity precluded recovery of costs of the extra work. The 
result was not altered by the fact that Brevard County 
did not follow its own contract requirements, but directed 
the engineering firm to perform additional work with- 
out following its own procedures. ' 

With the decision in Miorelli, it became abundantly 
clear that state and local governments had no obligation 
to pay contract claims that were not a part of the ex- 
press terms of the original contract or any subsequent 
written contract amendment. The Miorelli court drew a 
clear distinction between binding the sovereign to the 
implied covenants of an express contract and requiring 
the sovereign to pay for work not contemplated by that 
contract. The key words overlooked in that opinion are 
“binding the sovereign to the implied covenants of an 
express contract.”” The Miorelli court did not say that a 
contractor could not recover against the sovereign for 
breach of implied covenants of an express contract, only 
that the sovereign did not have to pay for work not con- 
templated by that contract. This is the critical difference. 

The dissenting opinion of Justice Anstead departs from 
the majority opinion which held that waiver and estoppel 
can never be applied against the sovereign in disputes aris- 
ing out of a contractual relationship, and offers, instead, 
the following: Apply the doctrine of estoppel against the 
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government where justice requires 
it and where such application does 
not run afoul of a strong rule of pub- 
lic policy.* Perhaps Justice Anstead, 
in his search for a fair and reason- 
able outcome to the effect of the 
Miorelli decision, could have relied 
on the implied covenant of good 
faith and fair dealing as a part of 
every contract, public and private. 
Good faith and fair dealing is the 
positive side of the estoppel defense. 
In other words, if a party does not 
practice good faith and fair dealing, 
it is estopped to deny the conse- 
quences of its acts. 

Miorelli emphasizes the painful 
result to those who do not recognize 
the dictates of the sovereign immu- 
nity defense. The best intentions of 
both parties to a public contract are 
frustrated when in the course of 
submitting claims it is realized that 
the public owner is bound to follow 
the law forbidding unauthorized 
payment. Yet, the sovereign immu- 
nity doctrine (or sovereign immu- 
nity defense) continues unimpeded 
when unwitting contractors, with 
perhaps the best of intentions, per- 
form work outside of the express 
terms of the contract at the direc- 
tion of agents of the government, 
but without the formalities re- 
quired by case law. 


When the King Does Wrong 
In Hargrove v. Town of Cocoa 
Beach, 96 So. 2d 140 (Fla. 1957), a 


widow sued for wrongful death of 
her husband caused by the alleged 
negligence of a police officer. The 
issue before the court was whether 
a municipal corporation should en- 
joy immunity from liability for the 
wrongful acts of its police officers. 
While Hargrove was a tort action 
not founded on contract principles, 
the decision furnishes valuable in- 
sight into the progress of the law 
and in particular the then-estab- 
lished policy of the courts immuniz- 
ing public bodies for liability from 
torts. Justice Thornal declared that 
it was time that the anachronism 
“the king can do no wrong” be put 
aside as it contradicted with tradi- 
tional concepts of democratic gov- 
ernment. This principle is now fully 
established: When a tort is suffered 
by a citizen at the hands of a gov- 
ernment employee, a remedy is 
clearly available to the plaintiff. 
However, when the harm is 
brought about by capricious and un- 
principled behavior in the adminis- 
tration or fulfillment of obligations 
created by a lawful contract, the out- 
come is quite different, though no 
less damaging. Every day, through- 
out Florida, the state, counties, mu- 
nicipalities, and other government 
entities enter into lawful contracts 
for goods and services for the ben- 
efit of the public. Annually, hun- 
dreds of millions of dollars of public 
money is contracted and obligated 
for roads, bridges, schools, and 
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countless other public facilities. The 
contracts are a matter of routine 
drafting, negotiation, and adminis- 
tration by trained and experienced 
participants on both sides of the 
agreement—contractors and public 
administrators. It is in this arena 
that the issues relating to sovereign 
immunity and good faith and fair 
dealing have become so important 
and in desperate need of clarifica- 
tion by the courts. 


The Implied Duty 

What should be the liability of the 
government to a private person, in 
contract with the government, when 
the government acts in a manner 
that does not further mutual inter- 
ests, or acts in a manner not in the 
best interests of the common goals 
expressed by the lawful agreement? 
What should be the duty of the 
courts when the public body acts in 
bad faith? 

The implied duty of cooperation 
in the performance of a contract re- 
quiring that one not delay, hinder, 
or interfere with the performance of 
other parties has long been estab- 
lished.‘ The duty has also been re- 
ferred to as “an implied duty of good 
faith and fair dealing”—meaning a 
duty to act honestly and to observe 
reasonable commercial standards of 
fair dealing in the performance and 
enforcement of the undertaking. 
This duty exists to ensure the par- 
ties’ reasonable expectations are 
met.° 

The concept of “good faith” has 
been called a “chameleon” insofar as 
it has numerous meanings and con- 
texts. Is it to be measured subjec- 
tively or objectively? In other words, 
is good faith truly “honesty in fact” 
or merely how a reasonable person 
should act under similar circum- 
stances?® While the case law is di- 
vided on this issue, the majority of 
the courts that have entertained the 
question prefer a subjective defini- 
tion.’ Subjective instructions tend to 
focus on the attributes of honesty 
and motivation. 

When Pan-Am made it clear that 
the ruling extended only to suits on 
express, written contracts, the 
stage was set for Champagne- 
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Webber v. City of Ft. Lauderdale, 
519 So. 2d 696 (Fla. 4th DCA 1988). 
In Champagne- Webber, the contrac- 
tor entered into a contract with the 
City of Ft. Lauderdale to construct 
a bridge. In part, the claim related 
to subsurface conditions that had 
increased the cost of construction. 
The heart of the claim was the city’s 
furnishing of inaccurate informa- 
tion concerning the soil conditions. 
The complaint alleged a breach of 
both the express and implied war- 
ranties concerning the subsurface 
conditions in that the conditions ac- 
tually encountered were at vari- 
ance with the information fur- 
nished to the contractor. The trial 
court ruled that breach of the im- 
plied conditions could not survive 
the defense of sovereign immunity. 
On appeal, the district court re- 
versed the trial court holding that 
implied covenants and conditions 
were part of every contract and that 
sovereign immunity would not pro- 
tect a state agency that breached 
express or implied contract cov- 
enants or conditions. The court 
found that the decision in Pan-Am 
did not change otherwise estab- 
lished principles of contract law.* 

The status of the law was now 
well-defined on whether sovereign 
immunity could be a defense to a 
claim on implied covenants or con- 
ditions of express contract terms. It 
was also clear from the decision in 
Southern Roadbuilders v. Lee 
County, 495 So. 2d 189 (Fla. lst DCA 
1986), rev. denied, 504 So. 2d 798 
(Fla. 1987), that work performed 
outside of the contract specifications 
was barred by sovereign immunity 
when written authorization for fur- 
ther work was absent. No conflict 
exists.” 

Although the Supreme Court in 
Miorelli refused to require the sov- 
ereign to pay for work not contem- 
plated by contract, it did not address 
the circumstance where the sover- 
eign, by conduct, breaches the im- 
plied conditions of the express terms 
of the contract, i.e., the breach of the 
covenant of good faith and fair deal- 
ing of the express contract terms. 
Today the question remains unan- 
swered by the courts. 


The Answer 
Makes Plain Sense 

A logical answer, however, can be 
extrapolated from the existing case 
law. The result of a sovereign’s 
breach of that duty should be clear: 
The sovereign immunity defense is 
lost. In construction law, the ques- 
tion of what is “extra” or “work out- 
side of the contract” work is a liti- 
gious subject.'° Once it is decided 
that work is not extra, however, the 
sovereign immunity doctrine will 
not apply, according to the principles 
announced in Miorelli. 

Changes and extras to the work, 
whether issued expressly or implied 
constructively from actual circum- 
stances are a consistent and fre- 
quent issue. Public agencies not in- 
frequently argue that a change or 
an extra was not authorized with 
the same ceremony as the original 
contract, and refuse payment. Illus- 
trative of that is W & J Construc- 
tion Corp. v. Fanning / Howey Assoc., 
741 So. 2d 582 (Fla. 5th DCA 1999), 
in which a school board and its ar- 


chitect interpreted the specification 
for a school construction contract to 
require the installation of a more 
expensive “upgraded” fire protection 
system than that which was bid by 
the contractor. When the contractor 
requested a change order to install 
the system as directed, the architect 
determined that the contractor was 
not entitled to a change order. Based 
on the architect’s determination, the 
school board declined to issue a 
change order and took the position 
the upgraded system was within the 
scope of the original contract and 
specifications. The contractor per- 
formed the work under protest then 
sued on the theory that the school 
board breached its contract by fail- 
ing to issue a formal written change 
order as called for by the contract 
documents, which would have per- 
mitted the contractor to recover 
compensation for the additional 
work being required. 

The trial court entered summary 
judgment on the grounds that the 
breach of contract was “outside” the 
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The contractor has every right to anticipate 
that the contract it entered into with the 
public owner would meet the reasonable 
expectations of both parties. 


contract and thus barred by the 
Florida doctrine of sovereign immu- 
nity. In reversing the trial court and 
sending the case back for trial, the 
Fifth District recognized that the 
contractor's “breach of contract” claim 
was truly a claim under the contract 
rather than “outside” of the contract 
and, thus, was not barred by sover- 
eign immunity. The court said: 

In this case, the essence of this dispute 
is whether the original contract specifi- 
cations and engineering requirements 
encompassed in the work [the 
contractor’s claims] was above and be- 
yond that originally required by the con- 
tract. If it did, then [the contractor] was 
entitled to no additional compensation. 
If it did not, because the [owner] re- 
quired [the contractor] to do the work 
and failed to issue a change order as it 
should have done pursuant to the con- 
tract, [the contractor] may be entitled 
to compensation. In either event, the 
work involved here is not properly char- 
acterized as extra work performed “out- 
side” of the contract." 


Public owners that avoid payment 
by employing the defense of sover- 
eign immunity will typically argue 
to the court that the issue is simply 
one of contract interpretation, or a 
matter of law, to be decided by the 
court and not the trier of fact. This 
is far too simplistic. What consti- 
tutes “extra work” under any con- 
tract is fact specific.'* The determi- 
nation of whether work is extra 
depends upon the contractual de- 
scription of the work, the contrac- 
tual risk allocation provisions, and 
the specific conditions. “Extra work” 
is work that is: 

1) Outside the scope of the origi- 
nal contract; 

2) Not rendered necessary by the 
fault of the contractor; 

3) Identified in a notice from the 
contractor that the work is deemed 
to be “extra” so as to avoid the in- 
ference that it is work voluntarily 
furnished within the scope of the 
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contract; and 

4) Results in extra cost to the con- 
tractor. 

Work that is actually found to be 
within the scope of the contract 
cannot be considered as “extra 
work.” 

Standard form construction con- 
tract “change” clauses authorize is- 
suance of changes or directives 
“within the general scope of the con- 
tract.”'’ The scope of a contract re- 
fers to the work, responsibilities, 
and risks assumed by the contrac- 
tor in consideration for the contract 
price. The significance of work “per- 
formed within” the scope of the con- 
tract is to the effect that such work, 
by definition, is not subject to the 
sovereign immunity defense. The 
contract scope is determined by the 
contract documents and what they 
specify and imply. Of course, plans 
and specifications issued for con- 
struction are certainly scope docu- 
ments. In “fast track” construction," 
work performed pursuant to a guar- 
anteed maximum price (GMP) may 
create unique scope and extras is- 
sues that bear careful examination 
by the contractor if the sovereign 
immunity defense is to be avoided. 
The contractor must be acutely 
aware of whether drawings that are 
delivered for construction on a fast- 
track basis involve growth in scope, 
and consequently extras for which 
the public body must give specific 
authorization or payment to the con- 
tractor may not be forthcoming. De- 
sign changes or scope growth that 
increase the cost of the GMP must 
be carefully tracked and accounted 
for before the contractor performs 
without specific public owner autho- 
rization. It is at this point that cost 
management of the job must be 
closely tracked before performing 
work that may exceed the GMP. 


In applying the “implied covenant 
of good faith and fair dealing” of the 
express terms of a contract, one 
must look to the conduct of the pub- 
lic owner. The public owner cannot 
exercise its sole discretion while 
completely ignoring its contract ob- 
ligations, both express and im- 
plied.'° When something more than 
lethargy and bureaucratic bungling 
is involved,'’ and obstinacy, interfer- 
ence, lack of cooperation, or outright 
abuse of contract authority raises its 
head in the sovereign’s construction 
trailer, a contractor can and should 
have relief from the courts. The form 
of that relief should be couched in 
terms clearly calling the problem 
what it is: a breach of the implied cov- 
enant of good faith and fair dealing 
of the express terms of the contract. 


The Course Is Clear 

The contractor has every right to 
anticipate that the contract it en- 
tered into with the public owner 
would meet the reasonable expecta- 
tions of both parties. Contracting 
parties are protected not only by the 
contract terms that are negotiated, 
but also by the implied duties. Both 
parties, public and private, must 
conduct themselves in a manner 
that will not bring harm to the other 
by reason of their lack of good faith, 
fair dealing, and cooperation. It is 
the old equitable doctrine of “clean 
hands” upon which all parties 
should still be able to rely. Owners, 
public or private, must respond to a 
complaint when a cause of action 
claims damages caused by an 
owner’s conduct which frustrates 
the clear purpose of the lawful 
agreement. In this respect, the sov- 
ereign immunity defense cannot be 
an absolute bar if there is a factual 
dispute and evidence of a breach of 
the implied covenant of good faith 
and fair dealing of an express term 
of its contract. 

It is clearly unfair for a public 
owner to avoid payment for work 
done at its direction. When a public 
owner, in the course of fulfilling its 
contract with a contractor, breaches 
the implied duty of good faith and 
fair dealing, frustrating the reason- 
able expectations of both parties in 
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the process, work performed in good 
faith and with full knowledge and 
consent of the public owner should 
be compensable. To hold otherwise 
is anachronistic and (as best stated 
by Justice Thornal) contradicts tra- 
ditional concepts of democratic gov- 
ernment.’ 


' Had this circumstance arisen in 
connection with a private owner and a 
contractor, the result would have been 
handled by existing case law which 
holds that the change order provision 
may be waived and a waiver of the pro- 
vision may be established by the sub- 
sequent course of dealings between the 
parties. Ordinarily, a written agree- 
ment cannot be abrogated nor modi- 
fied by executory or parol agreement; 
but if the parol agreement has been 
accepted and acted upon by the par- 
ties, the rule does not apply. To that 
effect, see Forest Construction, Inc. v. 
Farrell-Cheek Steel Company, 484 So. 
2d 40 (Fla. 2d D.C.A. 1986); Fletcher v. 
Laguna Vista Corp., 275 So. 2d 579 
(Fla. lst D.C.A. 1973); Broderick uv. 
Overhead Door Company of Ft. Lau- 
derdale, 117 So. 2d 240 (Fla. 2d D.C.A. 
1959). 

2 Miorelli, 703 So. 2d at 1051. 

3 Id. at 1051-54. 

* RESTATEMENT (SECOND) OF CONTRACTS 
§205; U.C.C. §1-203; Sepe v. City of 
Safety Harbor, 761 So. 2d 1182 (Fla. 
2d D.C.A. 2000). 

5 Cox v. CSX Intermodal Inc., 732 So. 
2d 1092 (Fla. 1st D.C.A.), reh’g denied, 
review denied, 744 So. 2d 453 (Fla. 
1999). 
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® One would hope that we are not 
placed in a position of determining how 
a reasonable man would act in these 
circumstances. A.P. HERBERT, MISLEAD- 
ING CASES IN THE CoMMON LAw 12-16 
(1930): “He is an idea, a standard, the 
embodiment of all those qualities 
which we demand of a good citizen... 
he is one who invariably looks where 
he is going, and is careful to examine 
the immediate foreground before he 
executes a leap or a bound; who nei- 
ther star-gazes nor is lost in medita- 
tion when approaching trapdoors or 
the margin of a dock; . . . who never 
mounts a moving omnibus and does 
not alight from any car while the train 
is in motion .. . and will inform him- 
self of the history and the habits of a 
dog before administering a caress; .. . 
who never drives his ball until those 
in front of him have definitely vacated 
the putting green which is his own ob- 
jective; who never from one year’s end 
to another makes excessive demand 
upon his wife, his neighbors, his ser- 
vants, his ox, or his ass;... who never 
swears, gambles or loses his temper; 
who uses nothing except in modera- 
tion, and even while he flogs his child 
is meditating only on the golden 
mean.” 

7 See BRUNER & O’ConNOor, 3 Con- 
sTRUCTION Law §9:103 (West Group, 
2000). 

8 Champagne-Webber, 519 So. 2d at 
698, a) an implied obligation not to do 
anything to hinder or obstruct perfor- 
mance by the other person, Gulf 
American Land Corp. v. Wain, 166 So. 
2d 763 (Fla. 3d D.C.A. 1964); b) nor to 
knowingly delay unreasonably the per- 
formance of duties assumed under the 
contract, Southern Gulf Utilities v. 
Boca Ciega Sanitary Dist., 238 So. 2d 
458, 439 (Fla. 2d D.C.A. 1970), cert. 
denied, 240 So. 2d 813 (Fla. 1970); and 
c) implied obligations not to mislead 
prospective bidders, Jacksonville Port 
Authority v. Parkhill-Goodloe, 362 So. 
2d 1009 (Fla. 1st D.C.A. 1978). 

® When in 1998 the Florida Supreme 
Court accepted for review County of 
Brevard v. Miorelli, the Southern 
Roadbuilders decision had been denied 
review by the Supreme Court. The 
Fifth District Court of Appeal in 
Miorelli expressed conflict with South- 
ern Roadbuilders, by allowing recov- 
ery for extra work. 

‘0 Bruner & O’Connor, supra note 7, 
vol. 1, ch. 4; see also Ajax Paving In- 
dustries v. Charlotte County, 752 So. 
2d 143 (Fla. 2d D.C.A. 2000). 

1 W & J Construction, 741 So. 2d at 
584. 

See Dept. of Transportation v. 
Claussen Paving Co., 273 SE.2d 161 
(Ga. 1980). Where the issue of “extra 
work” was for factual determination by 
the jury. Whether the parties in fact 
agreed to change the contract by au- 
thorizing a change is a factual matter. 

13 ATA Document A201-1997, subpara- 
graph 7.3.1. 


For a definition of “fast track” see 
Marriott Corp. v. Dasta Construction, 
26 F.3d 1057 (11th Cir. 1994). 

15 Sepe v. City of Safety Harbor, 761 
So. 2d 1182 (Fla. 2d D.C.A. 2000). 

‘6 Southern Gulf Utilities v. Boca 
Ciega Sanitary Dist., 238 So. 2d 458 
(Fla. 2d D.C.A.), cert. denied, 240 So. 
2d 813 (Fla. 1970). 

'’ Hargrove v. Town of Cocoa Beach, 
96 So. 2d 140. 
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Putting the Brakes on Litigation: 


Stays Pending Review 


btaining a stay pending 

review is a critical, but 

often confusing, compo- 

nent of appellate pro- 
ceedings. Although a stay is not re- 
quired to perfect appellate rights, 
continuing proceedings pending 
appeal may undermine or even 
eliminate the very basis for appel- 
late review.' Additionally, the pre- 
vailing party remains free to ex- 
ecute upon a judgment pending 
review, thereby forcing an appellant 
to endure execution efforts while 
challenging a judgment. Accord- 
ingly, counsel should be familiar 
with the necessary steps to obtain 
a stay pending review and the ap- 
propriate forum in which to obtain 
such relief.” 

Fla. R. App. P. 9.310 establishes 
the primary method of obtaining a 
stay pending review, and Florida 
authorities have articulated the 
appropriate extent of a trial court’s 
discretion to impose a stay under 
varying conditions. As explained in 
this article, trial courts enjoy con- 
siderable discretion to impose a 
stay and to articulate applicable 
conditions. When a judgment is 
solely for the payment of money, 
however, an appellant must post a 
good and sufficient bond, and the 
trial court has no discretion to al- 
ter the conditions of a stay. 


Lower Court’s 

Continuing Jurisdiction 
Under most circumstances, an 

appellant seeking a stay pending 

review must apply to the lower 

court, which has continuing juris- 

diction to grant, modify, or deny a 


by Jack R. Reiter 


Familiarity with the 
mechanics of 
seeking a stay 

pending review is 
necessary to 

preserve the status 
quo during the 
review process. 


stay pending review even after a 
notice of appeal is filed and the ju- 
risdiction of the appellate court has 
been invoked.’ When an order ap- 
pealed is not solely for the payment 
of money, the trial court retains the 
discretion to establish the terms 
and conditions of a bond, subject to 
review through a motion filed in the 
appellate court.’ 


Factors Relevant 
to Imposing a Stay 

The trial court should examine 
such factors as the moving party’s 
likelihood of success on the merits 
and the potential for harm to the 
moving party if a stay is not 
granted.’ The guiding principle is 
“to protect the party in whose favor 
judgment was entered by assuring 
its payment in the event the judg- 
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ment is affirmed on appeal.”® The 
bond is not required to have a rea- 
sonable relationship to the ultimate 
damages sought, if this sum is in- 
consistent with an amount that will 
protect the prevailing party.’ The 
appropriate conditions for a stay 
vary from case to case and are nec- 
essarily fact-specific.* Therefore, 
when an order is other than exclu- 
sively for the payment of money, the 
trial court is afforded considerable 
discretion when deciding the con- 
ditions of a stay. 


Money Judgments 

To secure a stay of solely a money 
judgment, a party must post a good 
and sufficient bond, which is de- 
fined as a “bond with a principal 
and a surety company authorized 
to do business in the State of 
Florida, or cash deposited in the cir- 
cuit court clerk’s office.”® A good and 
sufficient bond is the face value of 
the judgment plus two years of in- 
terest at the statutory interest 
rate.'° A money judgment is auto- 
matically stayed once the appellant 
posts a bond. No additional court 
order of stay is required." If mul- 
tiple defendants have common li- 
ability, they can post a single bond 
to stay the judgment.'” Although 
Rule 9.310 suggests that a trial 
court retains discretion to alter the 
terms and conditions of a bond as 
to any type of judgment, Florida 
courts have held that a trial court 
has no discretion to alter the con- 
ditions of a stay entered with re- 
spect to a judgment solely for the 
payment of money and that the only 
way to obtain a stay is by posting 
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the requisite bond.** 

In Campbell v. Jones, 648 So. 2d 
208, 209 (Fla. 3d DCA 1994), the 
Third District Court of Appeal reit- 
erated the well-settled principle 
that an appellant need not post a 
supersedeas bond to perfect an ap- 
peal from a money judgment, but 
that if the appellant seeks a stay, 
he or she must post a bond in the 
amount set forth in Rule 9.310(b). 
Similarly, in Proprietors Ins. Co. v. 
Valsecchi, 385 So. 2d 749, 751-52 
(Fla. 3d DCA 1980), the Third Dis- 
trict concluded that the purpose 
underlying the rule would be de- 
feated if applied so as to vest the 
trial court with discretion to in- 
crease or decrease the amount fixed 
by the rule." 

Requiring the full bond to obtain 
a stay of a money judgment protects 
the appellee’s ability to collect on 
the money judgment if the appellant 
is unsuccessful. As the Third Dis- 
trict explained, “The trial court is 
not empowered to deprive the 
[plaintiffs] of their right to execute 
on the judgment by ordering any 
lesser bond or otherwise setting less 
onerous conditions.” Palm Beach 
Heights Dev. and Sales Corp. v. 
Decilis, 385 So. 2d 1170, 1171 (Fla. 
3d DCA 1980). Thus, an appellant 
“is entitled to a stay of the final judg- 
ment only by the posting of the bond 
in the amount set forth in Rule 
9.310(b)(1).” Id. at 1171. Further, 
in Pabian v. Pabian, 469 So. 2d 189 
(Fla. 4th DCA 1985), the Fourth Dis- 
trict noted that the “guiding prin- 
ciple in setting a supersedeas bond 
is to protect the party in whose fa- 
vor judgment was entered by assur- 
ing its payment in the event the 
judgment is affirmed on appeal.” See 
also Mellon United Nat. Bank v. 
Cochran, 776 So. 2d 964 (Fla. 3d 
DCA 2000) (holding that appellant 
seeking stay on a judgment solely 
for the payment of money must post 
a good and sufficient bond). 

One area of potential confusion 
arises where a judgment provides 
both monetary and other relief. In 
those cases, Rule 9.310(b)(1) does 
not apply, and the parties must fol- 
low Rule 9.310(a), which vests dis- 
cretion in the trial judge to condi- 


tion a stay on the posting of a bond 
or on other conditions. When a judg- 
ment calls for both monetary and 
nonmonetary relief, the trial court 
may impose a stay on such terms 
and conditions as are just. In evalu- 
ating certain types of judgments, 
courts have held that even a judg- 
ment for payment of money from a 
specific source can be stayed at the 
trial court’s discretion. For example, 
an order directing the disbursement 
of a specific fund or trust may not 
be considered a money judgment 
under the rule.'® Similarly, an order 
directing a court clerk to disburse 
funds from the court registry is not 
a money judgment.'’ Where an or- 
der for payment is enforceable by 
contempt, thereby providing an al- 
ternative to payment, it is not a 
money judgment under Rule 
9.310(b)(1).'® 


Public Entities and Officers 
Except for criminal cases, if a 

state, public officer in official capac- 

ity, board, commission, or other pub- 


lic entity seeks review, the judgment 
appealed is automatically stayed 
without entry of any further order 
and without posting a bond."® None- 
theless, the lower tribunal retains 
jurisdiction to remove the automatic 
stay or to impose conditions on it, 
and that decision is subject to re- 
view through the procedure ex- 
plained below.” 

The public entity or official is en- 
titled to an automatic stay only if it 
has an appeal as of right and if the 
appeal of right is in an official ca- 
pacity. If a public entity or official 
seeks discretionary review, includ- 
ing an original writ, such as certio- 
rari or mandamus, the automatic 
stay will not apply.” Of course, when 
a public entity or official seeks dis- 
cretionary review, it can request a 
stay from the lower tribunal under 
Rule 9.310(a) under terms and con- 
ditions deemed appropriate within 
the court’s discretion. 

Pursuant to Fla. R. App. P. 
9.310(b)(2), if an order requiring a 
meeting or record to be open to the 
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public is appealed by a government 
agency, the automatic stay remains 
in effect for only 48 hours. This bal- 
ances the necessary consideration of 
the public’s right of access to infor- 
mation with the interest of a gov- 
ernment agency in seeking imme- 
diate review. 


Administrative Stays 

In an administrative context, the 
procedure for obtaining a stay pend- 
ing review is set forth in Fla. R. App. 
P. 9.310 and 9.190(e) and F:S. 
§120.68(3) (2003), which should be 
read together. If a party seeks a stay 
from a proceeding before an agency 
governed by the Administrative Pro- 
cedure Act, either the lower tribu- 
nal or the court may grant a stay 
upon appropriate motion.” The bet- 
ter practice, however, is to apply first 
to the administrative agency and 
then to seek review before the ap- 
propriate appellate court.” 

In Ludwig v. Dep’t of Health, 778 
So. 2d 531 (Fla. lst DCA 2001), the 
First District Court of Appeal ex- 
plained the nuances of stays in the 
administrative context relating to 
license suspension or revocation. If 
an agency governed by the Admin- 
istrative Procedure Act enters an 
order suspending or revoking a li- 
cense, a motion for stay is to be 
granted as a matter of right unless 
the court, upon petition by the 
agency, determines that a stay 
would constitute a probable danger 


to the health, safety, or welfare of 
the state.” 

However, even when a stay is 
granted as a matter of right, the stay 
provision is not self-executing. A lic- 
ensee must file a motion with the 
reviewing court, and Rule 9.190 af- 
fords the agency 10 days to re- 
spond.” If circumstances warrant a 
faster response, the moving party 
should allege specific facts demon- 
strating that a shorter response 
should be set.” If the administra- 
tive agency does not respond within 
10 days or within a shorter time pe- 
riod set by the court, a stay order 
will issue. If the agency contends 
that the granting of a stay will con- 
stitute a probable danger, due pro- 
cess considerations may authorize 
a licensee to submit a reply to rebut 
the administrative agency’s show- 
ing. Because the rule does not spe- 
cifically authorize a licensee to file 
a reply in support of a stay motion, 
the Ludwig court warns that no re- 
ply should be submitted unless so- 
licited by the court.”’ If an order sus- 
pending or revoking a license has 
been stayed, an agency may apply 
to the court for dissolution or modi- 
fication of the stay on the ground 
that subsequently acquired infor- 
mation demonstrates a probable 
danger to health, safety, or welfare 
in the absence of a stay.*° A stay 
imposed by the administrative 
agency or the court will remain in 
effect during the pendency of all re- 
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view proceedings until a mandate 
issues.” 

Although an order suspending or 
revoking a license will ordinarily be 
stayed as a matter of right, general 
law can supersede Rules 9.190 and 
9.310 and prohibit a stay pending 
review of an order suspending or 
revoking a license. This is because 
Rule 9.310 allows a general law to 
prevail over the rule. Therefore, if a 
valid general law prohibits a stay, 
Rule 9.310 incorporates and en- 
forces the statutory provision and a 
stay will not be allowed. For ex- 
ample, under Florida law, if a driver 
refuses a blood, breath, or urine test 
following a traffic stop, this results 
in an administrative suspension of 
the driver’s license.*® Pursuant to 
Florida statute, the driver’s license 
suspension may not be stayed pend- 
ing appeal of the conviction or or- 
der resulting in suspension or revo- 
cation.*' Although such a statute 
may, at first glance, appear to be an 
improper encroachment by the leg- 
islature over the judiciary’s rule- 
making authority, various courts 
have affirmed the constitutionality 
of statutes disallowing stay of an 
order pending appeal based upon 
the language contained in Rule 
9.310 expressly incorporating valid 
general law.” 


Duration of the Stay 

A stay pending review remains in 
effect until a mandate issues, unless 
otherwise modified or vacated.** 
Once an appellate decision becomes 
final, the stay is dissolved, even if 
an appellant seeks discretionary 
review in the Florida Supreme 
Court. The only method for obtain- 
ing a further stay once a court is- 
sues its opinion and disposes of any 
timely filed motions for rehearing, 
certification, or clarification is to file 
a motion to stay issuance of the 
mandate.” Although no appellate 
rule specifically authorizes a motion 
to stay the issuance of a mandate, 
it appears to be a common practice 
stemming from the court’s inherent 
authority.* If no further stay is 
sought, issuance of the mandate is 
a ministerial act.*° A party seeking 
further review of a district court 
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decision should file a motion to stay 
the mandate before the district 
court, subject to review before the 
Florida Supreme Court.*’ Of course, 
because a mandate will issue 15 
days after an opinion is rendered (15 
days after the opinion issues or 15 
days after disposition of a timely 
filed tolling motion), a party seek- 
ing further review who wishes to 
secure or continue a stay must file 
a motion to stay issuance of the 
mandate within the 15-day period 
following rendition of the court’s 
opinion.** Once 15 days elapse from 
the date of an opinion or disposition 
of a timely filed tolling motion and 
the mandate issues, the court no 
longer has the authority to stay is- 
suance of a mandate.*® 

The factors a court evaluates to 
determine whether to stay issuance 
of the mandate include: 1) the like- 
lihood the higher court will accept 
jurisdiction; 2) the likelihood of ul- 
timate success on the merits; 3) the 
likelihood of harm if no stay is 
granted; and 4) the remediable qual- 
ity of any such harm.*’ The denial 
of a motion to stay a mandate issued 
by a district court is reviewable by 
the higher court, through motion, in 

’ the same manner as a district court 
reviews the order regarding a stay 
entered by the lower tribunal. 

Of course, under certain circum- 
stances a party can request a court 
to recall its mandate.*! An appellate 
court has the authority to recall its 
mandate within the term in which 
the mandate issued.** The Florida 
Supreme Court has articulated a 
rationale for recalling a mandate." 
As the court explained, 

[D]uring the term at which a judgment 
of this court is rendered, this court has 
jurisdiction and power which it may ex- 
ercise, as the circumstances and justice 
of the case may require, to reconsider, 
revise, reform, or modify its own judg- 
ments for the purpose of making the 
same accord with law and justice, and 
that it has the power to recall its own 
mandate for the purpose of enabling it 


to exercise such jurisdiction and power 
in a proper case." 


The more prudent course of action 
is to file a motion to stay the man- 
date, rather than attempt to con- 
vince the court to recall its mandate 
once issued. 


Review of a Stay Order 

After the lower tribunal addresses 
a stay issue, the order is subject to 
review by the appellate court in 
which review is sought. An order 
regarding a stay is reviewed by mo- 
tion, without the necessity of filing 
a separate notice of appeal; addi- 
tionally, it may be sought by either 
party and is reviewed under the 
abuse of discretion standard.*® 
There is no time limit articulated 
in the rules for seeking review of a 
stay order, but practical necessity 
will usually dictate expeditiousness. 
On the other hand, as explained 
above, if a party seeks to stay issu- 
ance of a mandate, the motion must 
be filed within 15 days from rendi- 
tion of the opinion or the mandate 
will issue as a ministerial act and 
the district court will lose jurisdic- 
tion to stay the mandate. The rule 
is also silent as to whether a party 
may file multiple motions to review 
stay orders imposed by the lower 
tribunal as circumstances change. 
Arguably, an appellant may file suc- 
cessive stay motions in light of 
changing circumstances.*° 


Conclusion 

Familiarity with the mechanics of 
seeking a stay pending review is 
necessary to preserve the status quo 
during the review process. In many 
circumstances, the absence of a stay 
may obviate the need for an appeal 
or subject a litigant to pressure on 
two fronts. Accordingly, the practi- 
tioner should be aware of the proce- 
dures and time limitations that per- 
tain to stays. U 


! Hirsch v. Hirsch, 309 So. 2d 47, 49 
(Fla. 3d D.C.A. 1975) (noting that stay 
pending review maintains the status 
quo). 

* The scope of this article is limited 
to stays pending review in state civil 
and administrative proceedings. 

3 Fia. R. App. P. 9.310(a); but see Perez 
v. Perez, 769 So. 2d 389, 391 n.4 (Fla. 
3d D.C.A. 1999) (noting appellate 
court’s inherent authority to grant a 
stay to preserve the status quo pend- 
ing review). As explained in the com- 
mittee notes to FLA. R. App. P. 9.310(f), 
the rule “is not intended to limit the 
constitutional power of the court to is- 
sue stay orders after its jurisdiction has 
been invoked.” The committee notes 
further recognize that if review is 


sought in the U.S. Supreme Court, a 
party may move for stay of a mandate, 
but in that event subdivision (e) of the 
rule, providing that a stay entered by a 
lower tribunal is to remain in effect 
“during the pendency of all review pro- 
ceedings in Florida courts until a man- 
date issues, or unless otherwise modi- 
fied or vacated,” does not apply. 

* Mariner Health Care of Nashville, Inc. 
v. Baker, 739 So. 2d 608, 609 (Fla. 1st 
D.C.A. 1999) (noting general principle 
that trial court has discretion to create 
conditions of stay pending review). 
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5 Perez, 769 So. 2d at 391 n.4 (Fla. 3d 
D.C.A. 1999); see also State ex rel. Price 
v. McCord, 380 So. 2d 1037, 1038 n.3 
(Fla. 1980). 

® Pabian v. Pabian, 469 So. 2d 189, 191 
(Fla. 4th D.C.A. 1985). 

* See Smith v. Import Birds, Inc., 457 
So. 2d 1154, 1155 (Fla. 4th D.C.A. 1984) 
(concluding that trial court abused its 
discretion by requiring appellant to 
post a $25,000 bond to stay order deny- 
ing a motion to quash service and va- 
cate default when complaint alleged 
damages in excess of $5,000). 

5 Pabian, 469 So. 2d at 191 (citing 
Knipe v. Knipe, 290 So. 2d 71 (Fla. 2d 
D.C.A. 1974)). 

R. App. P. 9.310(c). 

10 Fra. R. App. P. 9.310(b)(1). 

| See Taplin v. Salamone, 422 So. 2d 
92, 93 (Fla. 4th D.C.A. 1982) (noting 
that a bond on a money judgment au- 
tomatically stays a money judgment 
without need for further order). 

2 Fra. R. App. P. 9.310(b)(1). 

'S This contrasts with the Federal 
Rules of Appellate Procedure, which 
courts have interpreted as authorizing 
a district court to vary the conditions 
of a stay even if a judgment is solely 
for the payment of money. See, e.g., Fed- 
eral Prescription Serv., Inc. v. American 
Pharm. Ass’n, 636 F.2d 755 (D.C. Cir. 
1980) (holding that court retains dis- 
cretion to condition terms of stay pend- 
ing review). 

‘* When the Third District decided 
Valsecchi, the rule in effect established 
as a fixed formula for determining the 
amount of the bond on a money judg- 
ment the bond plus 15 percent, rather 
than the current calculation of the face 
amount of the judgment plus two years 
of statutory interest. 385 So. 2d at 751. 
Nonetheless, the analysis as to the trial 
court’s discretion still applies. Accord 
Campbell, 648 So. 2d 208. 

15 See Finst Dev., Inc. v. Bemoar, 449 
So. 2d 290, 292 (Fla. 3d D.C.A. 1983) 
(holding that appellant may stay execu- 
tion of a judgment only if it complies 
with Fia. R. App. P. 9.310(b)(1) by post- 
ing “a good and sufficient supsedeas 
bond”). 

1 Merrill Lynch Trust Co. v. 
Alzheimer’s Lifeliners Ass’n, 832 So. 2d 
948 (Fla. 2d D.C.A. 2002). 

17 Wilson v. Woodward, 602 So. 2d 545 
(Fla. 2d D.C.A. 1991) (holding that or- 
ders directing the disbursement of 
funds are not money judgments under 
Fia. R. App. P. 9.310); Dice v. Cameron, 
424 So. 2d 173 (Fla. 3d D.C.A. 1983) 
(holding that order authorizing per- 
sonal representative to distribute es- 
tate funds did not constitute a money 
judgment under F a. R. App. P. 9.310). 

18 Grabel v. Grabel, 425 So. 2d 1220 
(Fla. 3d D.C.A.1983) (holding that or- 
der to pay accrued child support is not 
a money judgment when enforceable by 
contempt order). 

1° Fia. R. App. P. 9.310(b)(2). Cf State 
v. Mitchell, 848 So. 2d 1209 (Fla. 1st 
D.C.A. 2003) (holding that the auto- 


matic stay provision of Rule 9.310(b)(2) 
is applicable to civil commitment pro- 
ceedings under the Jimmy Ryce Act, 
Fra. Star. §§ 394.910 — 394.931 (2000), 
and certifying the question to the 
Florida Supreme Court as a question 
of great public importance). When con- 
finement is civil in nature and for pro- 
tection of the public rather than for 
punishment, if a state seeks review of 
a final order of dismissal of a commit- 
ment proceeding for a sexually violent 
predator, the automatic stay provision 
applies. See Westerheide v. State, 767 So. 
2d 637, 648 (Fla. 5th D.C.A. 2000) (hold- 
ing that Jimmy Ryce Act is civil in na- 
ture). 

20 Fra. R. App. P. 9.310(f). 

21 See State, Dep’t of Health and Re- 
hab. Servs. v. E.D.S. Fed. Corp., 622 So. 
2d 90 (Fla. 1st D.C.A. 1993) (noting that 
automatic stay does not apply when 
government agency seeks certiorari 
review, but that agency may apply to 
lower tribunal under FLa. R. App. P. 
9.310(a)). 

22 Mitchell v. Leon County Sch. Bd., 
591 So. 2d 1032 (Fla. 1st D.C.A. 1991) 
(noting that student appealing a school 
board expulsion order reviewable by the 
district court under Ch. 120 should first 
apply to the agency for stay pending re- 
view). 

23 Fia. R. App. P. 9.190(e)(2). 

*4 Ludwig, 778 So. 2d at 533; Fia. R. 
App. P. 9.190(e)(2)(C); Fia. Star. 
§120.68(3) (2003). 

*5 Ludwig, 778 So. 2d at 533. 

27 Td. 

28 Td.; R. App. P. 9.190(e)(2)(D). 

30 Stat. §322.2615 (2003). 

31 Fla. Stat. §322.28(5) (2003). 

382 Anderson v. Dep’t of Highway Safety 
and Motor Vehicles, 751 So. 2d 749, 750 
(Fla. 5th D.C.A. 2000); State Dep’t of 
Highway Safety v. Begley, 776 So. 2d 278 
(Fla. 1st D.C.A. 2000) (granting certio- 
rari and quashing stays of driver’s li- 
cense suspension entered by circuit 
court acting in its review capacity). 
Other statutes undermining an 
appellant’s ability to procure a stay 
have been affirmed, even when a judg- 
ment solely for money is appealed. For 
example, in St. Mary’s Hosp., Inc. v. 
Phillipe, 769 So. 2d 961, 966 (Fla. 2000), 
the Florida Supreme Court affirmed the 
validity of FLa. Star. §766.212(2) (2000), 
which limits a party’s ability to stay an 
arbitration award in a medical malprac- 
tice case to only those circumstances 
where necessary to avoid manifest in- 
justice. Therefore, even a party’s abil- 
ity to obtain a stay of a monetary award 
may be limited by statute. 

33 Fia. R. App. P. 9.310(e). 

34 Fia. R. App. P. 9.340(a) (noting that 
unless otherwise ordered by the court 
or as otherwise provided by the Rules, 
the clerk shall issue the mandate 15 
days from the order or decision); see 
McCord, 380 So. 2d at 1039 (noting that 
issuance of mandate, in absence of a 
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stay, is a ministerial act after expira- 
tion of the 15-day mandate period, not- 
withstanding pending review in the 
Florida Supreme Court). 

35 State v. Miyasato, 805 So. 2d 818, 
824 (Fla. 2d D.C.A. 2001) (noting that 
although motions to stay issuance of 
mandate are common, there is no rule 
of procedure authorizing the motion). 

36 Id. 

37 City of Miami v. Arostegui, 616 So. 
2d 1117, 1120 (Fla. 1st D.C.A. 1993). 

38 Fia. R. App. P. 9.340(a), (b). 

3° See Doyle-Vallery v. Aranibar, 838 
So. 2d 1200, 1201 (Fla. 2d D.C.A. 2003) 
(noting that court loses jurisdiction to 
stay mandate’s issue upon expiration 
of 15-day period from date opinion is 
rendered). 

Fria. Stat. §120.68(3) (2003); 
McCord, 380 So. 2d at 1038 n.3; Oliveira 
v. State, 765 So. 2d 90 (Fla. 4th D.C.A. 
2000) (applying the factors outlined in 
McCord in a criminal case). 

“| Judges of the Eleventh Judicial Cir. 
v. Janovitz, 635 So. 2d 19 (Fla. 1994). 

42 See Pinecrest Lakes, Inc. v. Shidel, 
802 So. 2d 486 (Fla. 4th D.C.A. 2001) 
(explaining the circumstances in which 
an appellate court has the power to re- 
call its mandate); State Farm Mut. Auto 
Ins. Co. v. Judges of Dist. Ct. of Appeal, 
Fifth Dist., 405 So. 2d 980 (Fla. 1981) 
(recognizing authority to withdraw 
mandate during term in which it was 
issued); Maffea v. Moe, 483 So. 2d 829 
(Fla. 4th D.C.A. 1986) (same); State v. 
Interest of D.I., 477 So. 2d 71 (Fla. 4th 
D.C.A. 1985) (same); Fia. Star. §35.10 
(2000) (“The district court of appeal 
shall hold two regular terms each year 
at its headquarters, commencing re- 
spectively on the second Tuesday in 
January and July.”) 

*8 Chapman v. St. Stephen’s Protestant 
Episcopal Church, Inc., 138 So. 630 (Fla. 
1932). 

44 Td. at 632. 

4° Mariner Health Care, 739 So. 2d at 
609. 

46 Cf Fia. R. App. P. 9.190(e)(2)(D) (au- 
thorizing an administrative agency to 
apply for dissolution or modification of 
a stay of an order suspending or revok- 
ing a license based upon “subsequently 
acquired” information). 
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asey P.,' a 16-year-old, 

has no family. Aban- 

doned by his mother, he 

has lived in innumer- 
able foster homes, Department of 
Juvenile Justice facilities, and resi- 
dential mental health treatment 
centers. The local school board di- 
agnosed him as a student with a 
serious emotional disturbance. He 
also has received diagnoses of op- 
positional defiant disorder, conduct 
disorder, dysthymia, bipolar affec- 
tive disorder, posttraumatic stress 
disorder, attention deficit hyperac- 
tive disorder, and a mood disorder. 
The mention of his name brings 
groans of recognition and frustra- 
tion from caseworkers, educators, 
public defenders, and juvenile pro- 
bation officers. Casey has been be- 
fore courts on various earlier 
charges including vandalism, auto 
and retail theft, battery, and resist- 
ing arrest and now is before the 
court for disposition on his most 
recent delinquency charge of strong 
arm robbery. 


Need for Information 
to Assist Judges 

Casey is like thousands of chil- 
dren and youth who appear before 
courts in Florida and other states. 
Decisions that determine the fu- 
tures of children, families, and their 
communities must be made in cases 
coming before courts that address 
juvenile delinquency and depen- 
dency, family law, and special edu- 
cation issues. Attorneys, child ad- 
vocates, agency representatives 
(e.g., juvenile probation officers and 
dependency caseworkers), law en- 
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Information to Decisionmakers in Juvenile Cases 
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Judges often 
receive minimal 
information about the 
children and youth 
who appear before 
them, thus making 
judicial decisions 
difficult. 


forcement specialists, psychologists, 
social workers, and others may pro- 
vide information germane to such 
issues as the nature of a child’s 
problems, punishment, assistance, 
placement, and supervision. 

The nature of information pre- 
sented to courts in disposition hear- 
ings in juvenile courts is virtually 
unrestricted: 

At the disposition hearing the court, af- 
ter establishing compliance with the 
dispositional considerations, determina- 
tions, and discussions required by law 
may receive any relevant and material 


evidence helpful in determining the 
proper disposition to be made.” 


Likewise, in special education 
staffings pursuant to the Individu- 
als with Disabilities Education Act,’ 
few restrictions exist on informa- 
tion that may be presented on be- 
half of a school district, children and 
their parents, or others who may 


wish to present information.‘ 

Judicial decisions range from 
those that are mundane to those 
that are life changing. Those that 
have a greater impact on children’s 
lives should be based on evidence 
that displays high professional 
standards and addresses important 
issues before the court. However, 
judges often receive minimal infor- 
mation about the children and 
youth who appear before them, thus 
making judicial decisions difficult. 

Judges have authority to estab- 
lish policy that guides the manner 
in which assessment data are ac- 
quired and presented to the court.°® 
The purpose of this article is to as- 
sist efforts to establish or improve 
policy governing the assessment of 
children and youth by identifying 
professional standards that govern 
assessment and suggesting meth- 
ods that may further improve the 
relevance of information presented 
to the court (Table 1). 


Professional Standards 
Govern Tests 

Professional standards governing 
test use are set forth in Standards 
for Educational and Psychological 
Testing (“standards” or “the stan- 
dards”).° These standards address 
three broad issues: test construc- 
tion, evaluation, and documenta- 
tion; fairness in testing; and test- 
ing applications. Psychologists and 
other assessment specialists can be 
expected to know and adhere to 
these standards when performing 
their work. The standards also can 
guide the formation of policy gov- 
erning assessment services to best 
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serve the judicial system. 
¢ Psychological Assessment Defined 

The standards define psychologi- 
cal assessment as “a comprehensive 
examination undertaken to answer 
specific questions about a client’s 
functioning during a particular time 
interval or to predict a client’s psy- 
chological functioning in the fu- 
ture.”’ 
¢ Five Principles Guide Information 
Acquisition 

The standards emphasize referral 
needs typically are served best by 
using multiple methods that draw 
on information from multiple 
sources to acquire information on 
multiple traits or attributes that are 
displayed in various settings and 
over some period of time. Each of 
these five features is described 
briefly below. 

Use Multiple Methods. Compre- 
hensive assessments of children of- 
ten utilize behavioral observations 
in structured (e.g., testing sessions) 
and unstructured (e.g., playgrounds, 
hallways) settings, checklists, rating 
scales, interviews, as well as crite- 
rion- and norm-referenced tests. 

Use Multiple Sources. The quality 
of assessments with children is con- 
tingent on a thorough review of ex- 
isting records and acquisition of in- 
formation from various persons who 
know the child well. Information 
from the child, his or her parents/ 
guardians, siblings, teachers, juve- 
nile justice officials, and other pro- 
fessionals who provide services to 
the child generally are most criti- 
cal. Information from extended fam- 
ily members as well as recreation 
and religious leaders also may be 
helpful. 

Assess Multiple Traits or At- 
tributes. Comprehensive assess- 
ments provide a portrait of a child 
by highlighting important personal 
qualities in reference to the contexts 
within which behavior occurs (see 
Multiple Settings below). This por- 
trait often includes information on 
general and specific intellectual 
abilities, language competence (and, 
with bilingual children, language 
dominance), academic achievement, 
social and adaptive behaviors and 
skills, personality and tempera- 


ment, and possibly vocational quali- 
ties (e.g., vocational interests, apti- 
tudes, work values). An understand- 
ing of one trait is enhanced by 
knowledge of other traits. 

Describe Behaviors Displayed in 
Multiple Settings. A child’s behav- 
iors may differ considerably in dif- 
ferent environments. An under- 
standing of a child requires 
knowledge of his or her behaviors 
that occur at school, home, in neigh- 
borhoods, juvenile detention cen- 
ters, and other important settings. 

Describe Behaviors Over Time. 
Behavior should be viewed within 
the context of time. The time period 
typically should begin prior to birth 
and extend to the time of the evalu- 
ation. Because a child’s behaviors 
often reflect a genetic basis, knowl- 
edge of a child’s biological parents 
often is critical to our understand- 
ing a child. Information as to pre- 
natal, perinatal, and postnatal con- 
ditions; attainment of important 
developmental milestones; tempera- 
ment and personality; together with 
the development of cognitive, lan- 
guage, and motor skills can enrich 
our understanding of a child and 
thus the quality of decisions that 
impact a child. Knowledge of prior 
and current diagnoses, health dis- 
orders, and various moves as well 
as family and school placements 
also is critical. 
¢ Psychological Assessments and 
Reports Can Address Important Re- 
ferral Needs 

Psychological assessments and 
resulting psychological reports com- 
monly occur at the request of a third 
party (e.g., courts, attorneys, par- 
ents, school personnel) to address 
one or more of four referral needs 
identified in the standards: legal 
and governmental decisions; diagno- 
sis; personal awareness, growth, and 
action; and intervention planning 
and outcome evaluation. Courts and 
others who request assessments are 
served better when they inform as- 
sessment specialists of their specific 
needs. 

Legal and Governmental Deci- 
sions. The provision of information 
to judges and others responsible for 
the administration of justice has 
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become commonplace. Assessment 
specialists can serve the legal sys- 
tem best when judges and others 
specify the information they need; 
identify the issues to be addressed; 
ensure the specialists have suffi- 
cient access to children, other criti- 
cal caretakers and stakeholders, 
and records; provide an adequate 
setting for testing; and encourage 
the conveyance of assessment infor- 
mation to all relevant parties, in- 
cluding children. 

Diagnosis. Diagnostic decisions 
typically rely on one of three au- 
thoritative sources: state laws and 
statutes, federal laws and statutes,° 
and the Diagnostic and Statistical 
Manual of Mental Disorders 
(DSM).'° Diagnostic criteria often 
differ among the three. For example, 
criteria used in Florida’s public 
schools to diagnose severe emo- 
tional disturbance and learning dis- 
abilities differ from that used in the 
DSM. Thus, those who request as- 
sessment information should inform 
assessment specialists of the diag- 
nostic standards to be used. A re- 
port either should discuss whether 
information exists to warrant diag- 
noses or should provide information 
in sufficient detail so as to enable 
others to arrive at or reject diag- 
noses. 

Personal Awareness, Growth, and 
Action. Information of a personal 
nature can promote personal aware- 
ness and lead to personal growth 
and positive behavioral outcomes. 
The importance of providing infor- 
mation about test results to children 
and other important care givers and 
stakeholders as permitted by law 
and ethics is underscored in the 
standards. Professionals generally 
are required to “share test results 
and interpretations with test takers. 
Such information should be ex- 
pressed in language that the test 
taker, or when appropriate the test 
taker’s legal representative, can 
understand.”" 

The success of judicial decisions 
may depend, in part, on involving all 
parties, including children, in 
decisionmaking based on current, 
comprehensive, and commonly un- 
derstood information. Decisions are 
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more likely to be successful when 
participants have common knowl- 
edge, feel involved in the decision- 
making process, view decisions as 
logical extensions of this common 
knowledge, and feel invested in and 
committed to achieving stated goals. 
The conveyance of assessment infor- 
mation to children is vital to this 
process. Furthermore, information 
that informs diagnostic decisions is 
unlikely to be effective in promot- 
ing personal awareness, growth, and 
action. 

Intervention Planning, and Out- 
come Evaluation. Judges and others 
in the juvenile justice system seek 
information that assists them in 
making decisions as to how to in- 
tervene to stop cycles of defiance, 
lawlessness, and illegal behaviors 
and instead to chart a course that 
has the potential of leading to posi- 
tive outcomes. Unfortunately, infor- 
mation that informs diagnostic de- 
cisions typically does not inform 
intervention efforts. 

Assessments that focus on specific 
qualities that can be improved, iden- 
tify children’s strengths, and utilize 
methods that link data to interven- 
tions are likely to inform the court 
and others on issues important to 
personal awareness as well as inter- 
vention planning and outcome 
evaluations. 


Focuses on Qualities 
That Can Be Improved 

Many personal qualities, typically 
those that are broader and general, 
are more stable and less amenable 
to change. Information on broad 
qualities (e.g., general intelligence, 
adaptive behavior, general reading) 
and various forms of psychopathol- 
ogy, although useful for diagnosis 
and decisionmaking, typically pro- 
vide little assistance in efforts to 
promote personal growth or to plan 
and evaluate interventions. Knowl- 
edge of smaller and well-defined 
behaviors and other personal quali- 
ties that comprise a broader con- 
struct often are more relevant to 
intervention planning and may be 
more amenable to change. Two ex- 
amples are provided below. 

Look Beyond General Intelligence. 


Knowledge of a child’s general in- 
tellectual ability may provide infor- 
mation useful for diagnosis and 
some decisionmaking. However, the 
construct of intelligence is broad, 
stable, and not amenable to im- 
provement. Thus, its use for inter- 
vention planning and evaluation is 
limited. 

Current concepts of intelligence” 
identify seven components relevant 
to this discussion: language-related 
information (i.e., the breadth and 
depth of one’s knowledge, ability to 
verbally communicate that knowl- 
edge as well as the ability to reason 
using previously learned experi- 
ences and processes), auditory pro- 
cessing (i.e., the ability to perceive, 
analyze, and synthesize auditory 
stimuli such as blending a sequence 
of syllables into words), visual-spa- 
tial thinking (i.e., the ability to per- 
ceive, analyze, synthesize, store, re- 
trieve, manipulate, and transform 
visual stimuli), processing speed 
(i.e., the ability to perform cognitive 
tasks fluently and automatically 
when under pressure to maintain 
focused attention and concentration 
under timed conditions), short-term 
memory (i.e., the ability to acquire 
and retain information in immedi- 
ate awareness and use this informa- 
tion within a few seconds), long- 
term retrieval (i.e., the ability to 
retain new or previously acquired 
information in memory and retrieve 
it later through association), and 
fluid reasoning (i.e., the ability to 
reason, form concepts, and solve 
problems using unfamiliar informa- 
tion or novel procedures). Knowl- 
edge of these smaller and more spe- 
cific intellectual processes can assist 
in the identification of a child’s 
strengths and help focus attention 
on qualities that have direct impli- 
cations for interventions. 

Look Beyond General Adaptive 
Behavior. Adaptive behavior refers 
to a person’s ability to assume re- 
sponsibility for personal needs (e.g., 
dressing, eating) and to respond to 
the needs of others. The American 
Association on Mental Retardation 
(AAMR)'* and the Diagnostic and 
Statistical Manual (2000) altered 
their definition of mental retarda- 


tion to shift emphasis away from 
general adaptive behavior to adap- 
tive skills. Adaptive skills include 
communication skills, use of com- 
munity resources, functional aca- 
demics, home living skills, health 
and safety, use of leisure time, self- 
care, self-direction, social relation- 
ships, and work. This change was 
intended to encourage professionals 
to refocus their attention away from 
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the broad construct of adaptive be- 
havior, a quality that is unlikely to 
change, and instead to identify 
strengths that can serve as path- 
ways to success as well as to iden- 
tify weaknesses that may be im- 
proved. 

Identify Children’s Strengths. Suc- 
cess occurs by identifying strengths 
and utilizing them well. A medical 
model typically is used to guide as- 
sessment practices in psychology. 
Assessment practices in this model 
pursue a quest for evidence of weak- 
nesses and pathology, not strengths 
and wellness. Thus, strengths com- 
monly are both overlooked and not 
discussed. Various tests together 
with data analysis methods can as- 
sist in identifying children’s 
strengths and thus possible path- 
ways to their success. Their use may 
require modifications in prevailing 
assessment and interpretative prac- 
tices together with directives from 
the court that such information is 
desired. The discussion of tempera- 
ment-related learning styles below 
is intended to show how test data 
may be used to identify strengths. 

Link Data to Interventions. Links 
between assessment and interven- 
tions are needed. A child’s score pro- 
file should inform others as to in- 
terventions that hold promise for 
success. Information on specific fea- 
tures of a child’s academic achieve- 


ment, behavior, attitudes, work-re- 
lated behaviors, and temperament 
has the potential to so inform oth- 
ers. Links between temperament 
and interventions are discussed be- 
low. Additionally, knowledge of tem- 
perament can assist in addressing 
issues important to the four previ- 
ously discussed referral needs. 


Links Between Temperament 
and Interventions 

Knowledge of temperament in 
children and adults often provides 
information on four important per- 
sonal qualities: where one prefers to 
acquire energy and motivation, how 
one prefers to acquire and store 
knowledge, how one prefers to make 
decisions, and when one prefers to 
make decisions (Table 2). 

Children’s temperament prefer- 
ences are expressed in their behav- 
iors. Those who prefer an extro- 
verted style acquire energy 
primarily from external sources and 
are interested in the outer world of 
people. In contrast, those who pre- 
fer an introverted style acquire en- 
ergy primarily from internal sources 
and are interested in their inner 
world of thoughts and feelings. 
Those who prefer a practical style 
focus on details, facts, their direct 
and personal experiences, and rely 
heavily on all forms of external 
stimuli acquired through their 


Children need your help. 


Through the Bar’s Web page, nonprofit organizations 
needing legal services will be able to register their needs, 
and lawyers will be able to register their willingness 
to serve. Florida Legal Services and the Florida 
Pro Bono Coordinators Association will match 
the volunteer lawyers to the nonprofit groups. 


Won't you join this effort? 


Log on to www.FLABAR.org to register your nonprofit 
organization’s need for legal services or to register willing- 
ness to provide legal services to children’s organizations. 
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senses. In contrast, those who pre- 
fer an imaginative style focus first 
on theories and then details. Those 
who prefer a thinking style gener- 
ally make unemotional decisions 
based on objective data. In contrast, 
those who prefer a feeling style gen- 
erally use a subjective decision- 
making process that reflects their 
personal value system. Those who 
prefer an organized style generally 
make decisions as early as possible 
and rely on planning, order, and rou- 
tines. In contrast, those who prefer 
a flexible style are more inclined to 
postpone decisions, rely on sponta- 
neity and adaptability when doing 
so, and reject externally imposed 
rules.'* 

Children’s temperament differ- 
ences often result in learning style 
differences.’ In brief, learning oc- 
curs best when those with extro- 
verted styles talk while those with 
introverted styles reflect, when 
those with practical styles view 
learning as directly applicable to 
their lives while those with imagi- 
native styles better understand the 
big questions of life, when those 
with thinking styles are able to ex- 
press opinions fairly and objectively 
while those with feeling styles ex- 
press opinions based on personal 
viewpoints, and when those with 
practical styles encounter environ- 
ments that are predictable and rule- 
bound while those with flexible 
styles encounter environments that 
provide freedom and flexibility. In- 
formation on a child’s temperament 
enables professionals to tailor envi- 
ronments that have a greater like- 
lihood to promote development and 
overcome psychopathology. 

Children with oppositional defi- 
ant disorders (ODD) appear fre- 
quently before the court, given their 
repetitive and persistent pattern of 
behaviors in which the basic rights 
of others or major-age appropriate 
social norms or rules are violated. 
They tend to be aggressive toward 
people or animals, destroy property, 
display deceit or theft, and seriously 
violate rules. 

A study of temperament qualities 
of children, largely males, with ODD 
found they display a decided pref- 


id 
> 
5 
| 
} 
i 


erence for extroversion (78 per- 
cent) over introversion (22 per- 
cent) styles, practical (98 percent) 
over imaginative (two percent) 
styles, and thinking (80 percent) 
over feeling (20 percent) styles. 
Differences in preferences for or- 
ganized or practical styles were 
not apparent.'®° Temperament-re- 
lated interventions to help chil- 
dren overcome ODD qualities are 
discussed below. 

Extroverted style related quali- 
ties include group discussions that 
allow children with ODD to hear 
and process their thoughts and, 
though brainstorming, enable them 
to voice alternative responses to 
situations. They respond well to op- 
portunities to interact with others, 
praise that affirms their ability to 
express themselves, and public 
forms of recognition (e.g., merit 
badges, titles). Practical style re- 
lated qualities include keeping 
therapy issues simple and clear, ex- 
plicitly communicating required 
behaviors, role-play of specific be- 
haviors, employment of an explicit 
behavioral monitoring system, and 
assessment of measurable outcomes 


(e.g., reward systems for improved 
behaviors). Thinking style related 
qualities include the promotion of 
listening skills, empathy, and ex- 
pressions of feelings and guilt. Chil- 
dren with ODD generally respond 
well to complements that recognize 
their logical and objective thought 
process. 


More About Casey 

Casey’s general intellectual abil- 
ity and six of the seven specific in- 
tellectual abilities (language-re- 
lated information, auditory 
processing, visual-spatial thinking, 
processing speed, short-term 
memory, and fluid reasoning) are in 
the average range (i.e., 16th to 86th 
percentiles). His long-term memory 
is below average (5th percentile). 
His reading comprehension is 
within the average range while his 
achievement is below average in 
mathematics reasoning, calculation 
skills, word recognition, spelling, 
and written language. Casey’s adap- 
tive skills are within the average 
range at home and in the below av- 
erage range at school. Casey and his 
aunt, serving as his custodian, char- 


acterize his behaviors as displaying 
elevated levels of delinquency and 
aggressiveness. His teacher identi- 
fies elevated levels in delinquency, 
aggression, withdrawal, inattention, 
and anxiety. Casey reported a pref- 
erence for an extroverted, practical, 
thinking, and flexible temperament 
preference—a profile often seen in 
children with ODD. 

Testing also revealed that Casey 
has strengths: He is talkative and 
social, and has many friends. Be- 
cause of his extroverted style, he 
learns best in groups. He has aver- 
age intelligence and is able to learn, 
especially when information is pre- 
sented in a logically organized fash- 
ion. He is adaptable to change and 
works well with hands-on activities. 

In Casey’s case, because of his 
long criminal record, he was facing 
commitment to a residential juve- 
nile justice facility. After consider- 
ing the information provided 
through testing, the court deter- 
mined that a moderate risk, rather 
than a high risk, program would of- 
fer the best chance for Casey to suc- 
ceed. The court was able to identify 
a program that could provide voca- 


Table 1. Guidelines for Psycho-Social Assessments and Reports 


THE JUDICIAL SYSTEM SHOULD: 


provide existing records. 


® request a comprehensive examination. 

¢ specify the questions or issues that need to be addressed. 

¢ request information that addresses issues important to legal and governmental decisions; diagnosis; personal awareness, 
growth, and action; and/or intervention planning and outcome evaluation. 

* request information be acquired through the use multiple methods that draw on information from multiple sources to 
acquire information on multiple traits or attributes that are displayed in various settings and over some period of time. 

¢ provide information as to the diagnostic criteria to be used. 

* request the assessment specialist to convey test results and interpretations to the child and others in an attempt to facilitate 
personal awareness, growth, and action. 

¢ provide sufficient access to the child, caretakers, and others. 


® provide an adequate setting in which to conduct the assessment, if needed. 


THE ASSESSMENT SPECIALIST SHOULD: 


tings and over some period of time. 


¢ be knowledgeable of and adhere to the provisions in Standards for Educational and Psychological Testing. 
* conduct assessments that use multiple methods that draw on information from multiple sources, especially teachers and 
parents when working with children, to acquire information on multiple traits or attributes that are displayed in various set- 


* tailor the assessment in light of the referral questions and issues. 
¢ collect and report information that examines specific skills and abilities in addition to broad constructs. 
* recognize and discuss children’s strengths. 

e share information with children and other nonjudicial stakeholders. 
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tional training, in a small group set- 
ting, where Casey’s strengths would 
be of value. Even though a high risk 
placement could have been justified 
as punishment, the court took ad- 
vantage of the opportunity provided 
by access to information in order to 
place the child in a program that 
could meet his needs. Casey followed 
through and successfully completed 
the program. 


Conclusions 

Information summarized in Table 
1 may assist efforts to establish or 
improve policy governing the assess- 
ment of children and youth by identi- 


fying professional standards and 
practices that govern assessment. 
Judges and others involved in the 
legal system may improve the qual- 
ity of information on children, and 
thus improve decision-making prac- 
tices, by becoming more informed of 
professional standards and practices 
and requesting information relevant 
to issues before the court. O 


' The name of the child was changed 
to maintain confidentiality. Other de- 
scriptive information about Casey is ac- 
curate. 

2 Fia. R. Juv. P. 8.115(a) (delinquency) 
and 8.340(a) (dependency and termina- 
tion of parental rights). 


Table 2. Qualities Associate with Four Temperament Dimensions 


PREFERENCES FOR THE PRIMARY SOURCES FROM WHICH ONE Draws ENERGY 


Extroverted 


Introverted 


Energy from others/environment 
Many friends 

Many interests 

Prefer talking, respond quickly 
Enjoy interruptions 


Energy from within/own ideas 
Few deep friendships 

Few in-depth interests 
Prefer writing, reserved 
Need own space/privacy 


PREFERENCES FOR ACQUIRING INFORMATION 


Practical 


Imaginative 


Enjoy facts 

Prefer applications first 
Learn by direct experience 
Prefer simplicity 


Enjoy ideas 

Prefer theory first 

Learn by intuitive hunches 
Prefer global concepts 


PREFERENCES FOR How ONE MAKES DECISIONS 


Thinking 


Feeling 


Value honesty 
Concerned with justice 
Competitive 

Enjoy debate, quizzical 
Decisions on logic 


Value harmony 
Sympathetic 

Cooperative 

Diplomatic, charming 
Decisions on personal value 


PREFERENCES FOR WHEN ONE MakEs DECISIONS 


Organized 


Flexible 


Prefer planning 
Like order, systems 
Enjoy routine 
Need closure 
Impose standards 


Prefer spontaneity 

Like change, variety 

Tolerant, adaptive 

Like to keep options open 
Dislike externally imposed rules 


Notes: From Student Styles Questionnaire Star Qualities in Learning, Relating, and 
Working: Manual by T. Oakland, J.J. Glutting & C. B. Horton (1996); The Psychological 
Corporation and Student Styles Questionnaire Star Qualities in Learning, Relating, 
and Working: Classroom Applications Booklet by C. B. Horton & T. Oakland (1996); 
Psychological Corporation. Adapted with permission. 
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3 20 U.S.C. §1414 (d). 

4 20 U.S.C. §1414 (d)(1)(B)(vi). 

5 Fia. Stat. §§39.407 and 985.224 
(2000). 

® AMERICAN EDUCATIONAL RESEARCH As- 
SOCIATION, AMERICAN PsyCHOLOGICAL ASSso- 
CIATION, AND NaTIONAL CouNcIL OF MEa- 
SUREMENT IN EDUCATION, STANDARDS FOR 
EDUCATIONAL AND PsyCHOLOGICAL TESTING 
(1999). 

7 Td. at 119. 

8 JOHN PEeTRILA & Ranpy Otto, LAW AND 
MENTAL HEALTH PROFESSIONALS: FLORIDA 
(1996). 

® E.g., Individuals with Disabilities 
Education Act, supra notes 3 and 4. 

10 AMERICAN PSYCHIATRIC ASSOCIATION., 
DIAGNOSTIC AND STATISTICAL MANUAL OF 
Menta. Disorpers: FLoripa (4th ed. 
2000). 

11 AMERICAN EDUCATIONAL RESEARCH As- 
SOCIATION, AMERICAN PSYCHOLOGICAL ASSO- 
CIATION, AND THE NATIONAL COUNCIL ON 
MEASUREMENT IN EpucaTION 135 (1999). 

2 JOHN CARROLL, HUMAN COGNITIVE 
ABILITIES: A SURVEY OF FacTor-ANALYTIC 
(1993). 

13, AMERICAN ASSOCIATION ON MENTAL ReE- 
TARDATION, MENTAL RETARDATION: DEFINI- 
TION, CLASSIFICATION, AND SYSTEMS OF Sup- 
PorT (1992). 

4 THOMAS OAKLAND, JOSEPH GLUTTING, & 
Connie Horton, STUDENT STYLES QUES- 
TIONNAIRE: STAR QUALITIES IN LEARNING, 
RELATING, AND WorKING (1996). 

15 GorDON LAWRENCE, PEOPLE TYPES AND 
TIGER Stripes: A PRACTICAL GUIDE TO 
LEARNING STYLES (2d ed. 1982). 

16 DIANA JOYCE, TEMPERAMENT-BASED 
LEARNING STYLES OF CHILDREN WITH CONDUCT 
DISORDERS AND OPPOSITIONAL DEFIANT DIS- 
ORDERS (May, 2000) (unpublished doc- 
toral publication on file with the Uni- 
versity of Florida). 


Thomas Oakland is professor of 
psychology at the University of Florida. 
He is president of the International 
Foundation for Children’s Education 
and past president of the International 
School Psychology Association and the 
International Test Commission. He is 
board certified in school psychology and 
neuropsychology. His interests include 
psychological and educational character- 
istics of children and _ youth, 
measurment, international issues, and 
professionalism. 

Claudia Wright is an attorney, le- 
gal skills professor, and director of the 
Gator TeamChild Juvenile Law Clinic 
at the Fredric G. Levin College of Law, 
University of Florida. She has repre- 
sented children for more than 25 years. 
GatorChild brings together lawyers, so- 
cial workers, educators, psychologists, 
and other professionals to provide ad- 
vocacy for children. 
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Tax Law 


Bankruptcy Lawyers: If You Want Attorneys’ Fees 


From the IRS, Exhaust Your Administrative Remedies 


ealing with creditor vio- 

lations of the automatic 

stay under 11 U.S.C. 

§362(a) is part of the job 
for debtor’s counsel. One saving 
grace of those situations for debtor’s 
counsel is that the offending credi- 
tor is often ordered to pay the at- 
torneys’ fees of the debtor in the 
stay litigation. The Bankruptcy 
Code expressly contemplates 
awards of fees. 11 U.S.C. §362(h). 
This article will discuss how the 
interplay between 11 U.S.C. 
§362(h), the recently enacted 26 
U.S.C. §6330 (Internal Revenue 
Code) and 26 U.S.C. §7430 may ef- 
fect the award of attorneys’ fees 
against the U.S. in bankruptcy 
cases. 


Award of Attorneys’ 
Fees under Prior Law 

As the Internal Revenue Service 
is a major creditor in bankruptcy 
cases,' it is hardly unknown for it 
to violate the automatic stay. It is 
not uncommon for IRS stay viola- 
tions to cause courts to award dam- 
ages as well as awards of other fees 
payable to debtor’s counsel for vio- 
lating the automatic stay.” 

The 11th Circuit has held that 
the attorneys’ fee award procedures 
of the Internal Revenue Code, 26 
U.S.C. §7430, as well as the general 
provisions for fee awards against 
the U.S., 28 U.S.C. §2412, apply to 
requests for award of attorneys’ fees 
against the U.S. in bankruptcy 
cases. Hardy v. United States (In re 
Hardy), 97 F.3d 1384, 1390 (11th 
Cir. 1996). Attorneys’ fees may also 
be awarded pursuant to an 11 


Ct Might Not Be a Bad Idea Anyway) 


by Charles Baer 


I.R.C. §6330 created 
a requirement that 
administrative 
remedies be 
exhausted before 
attorneys’ fees may 
be awarded for 
IRS violations of 
bankruptcy’s 
automatic stay. 


U.S.C. §105 contempt order for a 
stay violation. Hardy, 97 F.3d at 
1387. Among the requirements for 
an award of attorneys’ fees is that 
the debtor has exhausted his ad- 
ministrative remedies. 26 U.S.C. 
§7430(b)(1). Courts have repeatedly 
upheld this requirement.’ For years 
it was black letter law that there 
was no right to a hearing or other 
due process review before the IRS 
could exercise forced collection of 
delinquent taxes by levy.’ 


Administrative Appeal 
Rights for IRS Collections 

In 1998, after a parade of 
horribles at hearings held by Sena- 
tor Roth,’ Congress passed the In- 
ternal Revenue Service Restructur- 
ing and Reform Act (“restructuring 


act”). Among the provisions of the 
restructuring act was the creation 
of a right to an administrative ap- 
peal before the IRS could take a de- 
linquent taxpayer’s property by ad- 
ministrative levy to deal with these 
claims of IRS overzealousness. 26 
U.S.C. §6330. At least 30 days be- 
fore the IRS may levy (administra- 
tively garnish) a tax delinquent’s 
property, it must give the person 
written notice of his right to admin- 
istrative appeal. 26 U.S.C. §6330(a). 
If the appeal is made during that 
30-day period, the levy actions are 
suspended during the pendency of 
the appeal unless the IRS shows 
that there is good cause not to sus- 
pend the levy. 26 U.S.C. §6330(c).® 
The appeal is heard by the IRS Of- 
fice of Appeals (“appeals office”). 
The appeals office is required to act 
“with strict impartiality between 
the taxpayer and the Government. 
...” 26 C.ER. §601.106(f)(1). Con- 
gress required that appeals of pro- 
posed levies be handled by an im- 
partial officer who had no prior 
involvement in the matter. 26 U.S.C. 
§6330(b)(3). By regulation, proceed- 
ings before the appeals office are 
informal. 26 C.F.R. §601.106(c). Tes- 
timony under oath is not presented, 
although affidavits or declarations 
may be required. 26 C.F.R. 
§601.106(c). The request for a col- 
lection due process hearing must be 
in writing. 26 C.F.R. §301.6330- 
1(c)(1). Attorneys or other taxpayer 
representatives’ must present a 
power of attorney form before the 
appeals officer will discuss the mat- 
ter with the representative. 26 
C.F.R. §301.6103(c)-1. The demand 
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for this form by the appeals officer 
is not mere bureaucratic rigidity. 
IRS employees who discuss a 
taxpayer’s tax situation with an 
unauthorized third party may face 
criminal prosecution. 26 U.S.C. 
§7213. An appeal may be presented 
upon a written record or upon a con- 
ference with the appeals officer, if 
requested. Among the issues that 
may be considered by the appeals 
officer are “innocent spouse” de- 
fenses* offered by a tax delinquent; 
challenges to the appropriateness of 
collection actions; and offers of col- 
lection alternatives, such as an in- 
stallment agreement, or an offer of 
compromise. 26 U.S.C. §6330(c)(2). 

If the tax delinquent is dissatis- 
fied with the determination of the 
appeals officer, he may then seek 
judicial review. The forum for judi- 
cial review depends on the type of 
tax involved. If the tax at issue is 
the type of which the U.S. Tax Court 
has jurisdiction (such as an income 
tax or an estate or gift tax)® appeal 
lies to the Tax Court. 26 U.S.C. 
§6330(d)(1)(A). The Tax Court is lo- 
cated in Washington, D.C.,'° and 
pleadings, including the appeal, 
must be filed there. The Tax Court 
presides over cases when it “rides 
circuit” through the nation to hear 
cases. In Alabama, the Tax Court 
holds sessions in Birmingham and 
Mobile. Otherwise (as for “Form 
941" employment taxes or the “100% 
Penalty” for failure to turn over 
trust fund taxes of 26 U.S.C. §6672) 
appeal lies in the U.S. District Court. 
26 U.S.C. §6330(d)(1)(B). This right 
to an administrative appeal before 
IRS collection became effective in 
January 19, 1999. Note to 26 U.S.C. 
§6330. 


Effect of 1998 Changes on 
Awards of Attorneys’ Fees 
The Bankruptcy Court for the 
Southern District of Alabama may 
have been the first court to have 
applied the administrative exhaus- 
tion requirement of 26 U.S.C. §7430 
to a failure to utilize the adminis- 
trative remedy of 26 U.S.C. §6330. 
In re Parker, 279 B.R. 596 (Bankr. 
S.D. Ala. 2002).'! There the court 
found that the IRS had sent debt- 


ors notices of intent to levy, and ac- 
tually attempted to levy on debtors’ 
bank account, even though debtors 
had been in a bankruptcy case for 
several years. Parker, 279 B.R. at 
599-602. In fact, the IRS had previ- 
ously been sanctioned for violations 
of the automatic stay earlier in the 
same case. Parker, 279 B.R. at 599. 
After hard fought litigation, the 
court awarded debtors damages for 
proven medical costs and their time 
and expenses in attending the hear- 
ing. Parker, 279 B.R. at 604-605. The 
court denied damages for general 
and emotional stress, following 
Aiello v. Providian Financial Corp., 
239 F.3d 876, 880 (7th Cir. 2001), 
and In re Taylor, 263 B.R. 139 (N.D. 
Ala. 2001). 

The U.S. argued that debtors 
could not be awarded attorneys’ fees 
as they had not exhausted their ad- 
ministrative remedies under 26 
US.C. §6330. In connection with the 
notices of intent to levy and the at- 
tempted levy, the court agreed, hold- 
ing that “as to the Notice of Levy of 
November 28, 2000, and the levy it- 
self in May 2001, no fees can be paid. 
All administrative procedures were 
not exhausted.” Parker, 279 B.R. at 
606. The court noted that this ad- 
ministrative remedy did not exist at 
the time of its In re Matthews, 184 
B.R. 594 (Bankr. S.D. Ala. 1995), 
decision. Parker, 279 B.R. at 606 n.8. 

It may be expected that other gov- 
ernment counsel will cite the ex- 
haustion requirement ruled on in 
Parker and Torres. Both the Bank- 
ruptcy Code and the Internal Rev- 
enue Code indicate that Congress, 
while providing some remedy for 
taxpayers aggrieved by government 
action, intended to limit the liabil- 
ity of other taxpayers for any dam- 
age awards.” Congress has imposed 
even more stringent exhaustion re- 
quirements in regard to other sorts 
of claims against the U.S. Treasury. 
For example, both tort claims and 
tax refund actions against the U.S. 
are barred unless the plaintiff had 
first filed an administrative claim." 
Counsel hoping for an award of at- 
torneys’ fees should therefore con- 
sider an appeal of administrative 
collection to the appeals office be- 
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fore filing a motion for damages for 
violation of the automatic stay in 
Bankruptcy Court to avoid losing 
their claim to attorneys’ fees. An 
administrative appeal may also lead 
to a quick resolution to the auto- 
matic stay violation, and minimize 
the damages to your client." 

The administrative appeal rights 
of 26 U.S.C. §6330 may also be an 
alternative to a Title 11 bankruptcy 
filing for a client whose woes are 
more limited to tax collection prob- 
lems than financial problems gen- 
erally. The informal procedures be- 
fore IRS appeals are not public, 
unlike bankruptcy court filings. 
There is no need to make public fi- 
nancial disclosures, or to imperil 
other credit; nor is there a need for 
the client to take time off from work 
to attend court hearings. Both the 
collection appeal form, Form 9423, 
and the power of attorney form, 
Form 2848, are available at the IRS 
Web site, www.irs.gov. Counsel may 
wish to give serious consideration 
to using the administrative appeal 
rights of 26 U.S.C. §6330 to handle 
a client’s problems before the IRS, 
rather than filing a bankruptcy pe- 
tition. O 


' The April 1997 Visa Consumer Bank- 
ruptcy Survey reported that six percent 
of bankruptcy filers reported that taxes 
were the immediate cause for their 
bankruptcy. 

? Hardy v. United States (In re Hardy), 
97 F.3d 1384, 1390 (11th Cir. 1996); In 
re Jove Eng’g v. I.R.S., 92 F.3d 1539, 1560 
(11th Cir. 1996); United States v. Flynn 
(In re Flynn), 185 B.R. 89 (S.D. Ga. 1995); 
Thibodaux v. United States (In re 
Thibodaux), 201 B.R. 827 (Bankr. N.D. 
Ala. 1996); Davis v. United States (In re 
Davis), 201 B.R. 835 (Bankr. S.D. Ala. 
1996); Mathews v. U.S. (In re Matthews), 
184 B.R. 594 (Bankr. S.D. Ala. 1995); In 
re Tyson, 145 B.R. 91 (Bankr. M.D. Fla. 
1992). 

3 Mathews v. U.S. (In re Matthews), 184 
B.R. 594 (Bankr. S.D. Ala. 1995). See also 
In re Brickell Inv. Corp., 922 F.2d 696, 
703-04 (11th Cir. 1991) (Award of attor- 
neys’ fees proper as there was no admin- 
istrative remedy for an erroneous proof 
of claim). 

* GM. Leasing Corp. v. United States, 
429 U.S. 338, 352 n.18 (1997). Myers v. 
United States, 647 F.2d 591, 602 (5th Cir. 
1981). 

> The IRS, in view of the taxpayer pri- 
vacy requirements of 26 U.S.C.§6103, did 
not publicly answer any of these tax- 
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payer complaints, leaving the discussion 
one-sided. 

5 The legislative history states that an 
appeal can still be filed even after the 
30-day period expires. H.R. Rep. 105-599 
at p. 131. 

* Taxpayers are often represented by 
accountants before the appeals office. 

8 See 26 U.S.C. §6015. 

° 26 U.S.C. §§6212(a); 6213(a). 

10 400 Second Street, N.W., Washington, 
D.C. 20217. 

1 The Bankruptcy Court for the Dis- 
trict of Puerto Rico, in an unreported de- 
cision, denied an award of attorneys’ fees 
based upon the failure of debtors to sub- 
mit an administrative claim for damages 
to an IRS district director. The regula- 
tions under 26 U.S.C. §7430 include such 
a written claim under the definition of 
“administrative remedies” for the pur- 
pose of 26 U.S.C. §7430. 26 C.F.R. 
§301.7430-1(d)(i)(ii). In re Torres, No. 92- 
05406 (GAC), 2001 WL 1807624, (Bankr. 
D. P.R. Oct. 17, 2001). The 26 U.S.C. 
§7430 regulations predate the enact- 
ment of 26 U.S.C.§6330. 

See 11 U.S.C. §106(a)(3)[bar against 
punitive damages]; §$106(c)[offset of 
damage claim against governmental 
claim]; 26 U.S.C. §7430. 

18°28 U.S.C. §2675(a);. 26 U.S.C. 
§7422(a). 

“4 Another way to obtain quick relief 
from stay violations by agencies of the 
US. government is to contact the appro- 
priate U.S. attorney’s office or Internal 
Revenue Service area counsel office. 
Please feel free to call the author at (251) 
415-7161 or fax at (251) 441-5051. In 
North Florida (Melbourne, Orlando, 
Polk County, Tampa and north) one may 
call IRS Counsel Senior Attorney Willie 
Fortenberry at (904) 665-1988. In South 
Florida one may call John Lortie at (954) 
423-7944. Please include whatever docu- 
ment the client received from the IRS 
or other agency, the bankruptcy court 
case number and the Social Security or 
tax identification number of the debtor. 
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U.S. attorney in Mobile, Alabama. The 
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those of the author and do not necessar- 
ily reflect those of the U.S. Attorney’s 
Office for the Southern District of Ala- 
bama, the Department of Justice, or the 
Internal Revenue Service. 
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9/11 and Agricultural Security 


by Aaron Leviten and Michael T. Olexa 


he events of September 

11 accelerated congres- 

sional focus on the neces- 

sity of counterterrorism 
efforts and strengthening of criti- 
cal infrastructure to better protect 
American agricultural production 
and resources. Because of the im- 
portance of agriculture to American 
economic, political, and social sta- 
bility, addressing the bioterrorism 
threat to agriculture has taken on 
a new urgency. 

For decades during the Cold War, 
both the United States and the So- 
viet Union researched numerous 
ways to destroy or severely damage 
each other’s agricultural systems. 
Both nations well understood the 
importance of agriculture. The 
same threat to American economic 
and political stability exists today 
on a much broader international 
scale. The reality of this threat has 
prompted policy makers to focus on 
measures to ensure American agri- 
cultural security. 


History of Agricultural 
Biological Warfare 

© Government Sanctioned Agri- 
cultural bioterrorism. The first con- 
temporary use of agricultural bio- 
logical warfare originated in World 
War I during sabotage campaigns 
by Germany against the Allies. Ger- 
man efforts targeted draft animals, 
military cavalry, and food animals 
with anthrax and glanders in order 
to disrupt Allied supply and logis- 
tical efforts. During World War II, 
Germany experimented with the 
use of foot-and-mouth disease 
(FMD). Nazi experiments also were 


Agricultural interests 
are a prime target 
mainly because 
they are exposed, 
generally 
unprotected, and 
spread throughout 
a wide number of 
states or countries. 


conducted against Russia by the use 
of potato beetles and other insects 
as well as weeds in cropping sys- 
tems.’ Japan also engaged in crop 
destruction experiments, including 
the effects of fungi, bacteria, and 
nematodes on grains and veg- 
etables grown in Manchuria.” 

During World War II, biological 
warfare efforts were not limited to 
the Axis powers. Both the United 
States and Great Britain engaged 
in extensive plant research as a 
counterbalance to the Axis powers. 
In 1969, President Nixon barred 
offensive biological warfare.* 

The Soviet Union also developed 
a variety of offensive biological 
agents, targeted at American and 
West European crops. Soviet scien- 
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tists experimented with FMD, Af- 
rican swine fever, mutants of avian 
influenza, and other contagions to 
attack livestock production.‘ It also 
had an active plant program focus- 
ing on wheat, barley, potatoes, and 
tobacco viruses.° Recently, rogue 
states such as Iraq have pursued 
agricultural biological warfare 
methods by researching and experi- 
menting with wheat stem rust and 
camel pox.® 

° Terrorist Application of Agricul- 
tural Bioterrorism. Terrorist orga- 
nizations such as Al Qaida could 
utilize agricultural bioterrorism as 
an inexpensive and unsophisticated 
method for inflicting massive eco- 
nomic damage as well as under- 
mine political stability of target 
countries. Agricultural interests are 
a prime target mainly because they 
are exposed, generally unprotected, 
and spread throughout a wide num- 
ber of states or countries. The 
simple manner in which a 
bioterrorist attack could manifest 
itself illustrates the threat caused 
by such a terrorist incident. For ex- 
ample, introducing a pathogen to 
crops or animals could create dam- 
age and havoc much less costly or 
traceable than a weapon of mass 
destruction generally feared by 
many pundits. 

Two recent such historical inci- 
dents include the use of mercury to 
contaminate Israeli citrus in 1978 
and terrorist’s claims in Sri Lanka 
and Chile of contaminating tea and 
grapes with cyanide in 1985.’ The 
economic impact of bioagents would 
be far more devastating than these 
limited efforts. 
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Vulnerability of American 
Agricultural Resources to 
Biological Terrorist Attack? 

Agriculture represents 13 percent 
of U.S. gross domestic product and 
accounted for $52 billion in exports 
in 2001.° It is obvious that the eco- 
nomic impacts of biological 
agroterrorism would be felt 
throughout the U.S. and abroad. As 
an example, we need not look much 
farther than the damage caused by 
FMD in England and the European 
continent. FMD resulted in signifi- 
cant economic costs to the United 
Kingdom’s economy during the most 
recent outbreaks of the disease. The 
overall economic costs in the food 
and farming sectors of the UK 
economy totaled an estimated £5 
billion, roughly $10 billion.’ This 
compares to an annual gross output 
of the entire UK agricultural sector 
of £25 billion.'” 

The UK economy suffered other 
economic costs associated with the 
outbreak of FMD. Outside the agri- 
cultural sector costs, the UK en- 
dured additional losses to the lei- 
sure and tourism sector of the 
economy. The UK Department of 
Environmental Food and Rural Af- 
fairs estimated that the leisure and 
tourism sector of the economy lost 
£5 to 6 billion pounds as a result of 
the outbreak of FMD in 2001." 

In the U.S., crop systems may 
have a high level of genetic homo- 
geneity. If such is the case, lack of 
genetic diversity in three main food 
crops—wheat, corn, and soybeans— 
creates a potential danger that an 
entire crop may be susceptible to a 
released pathogen. Beginning in the 
1990s only six varieties of corn ac- 
counted for 46 percent of the crop 
production, while nine varieties of 
wheat made up half of the domestic 
wheat crop.’ Localization and con- 
centration of specific agricultural 
industries also causes reason for 
concern. Prior to the 1970s, most 
cattle and livestock operations were 
small-scale and numerous. However, 
as agriculture has become more in- 
dustrial and corporate in nature, the 
number of specialized feedlots have 
increased with lots of over 32,000 
head of cattle increasing to 42 per- 


cent of all feedlot capacity in this 
country.'® In 2001, the 10 largest 
feedlots increased their total capac- 
ity to 53 percent over the capacity 
in 1988.'* The 20 largest feedlots 
increased their capacity by 39 per- 
cent between 1988 and 2001. The 
20 largest feedlots accounted for 24 
percent of total steer capacity in the 
US. in 2001.'° 

Complicating this situation is the 
concentration of major crops in the 
breadbasket of the American 
midwest. A pathogen or disease re- 
leased in this area could devastate 
U.S. agricultural production. One 
particularly poignant example of 
such a scenario occurred in 1970 
during the US. corn blight epidemic. 
A virulent pathogen introduced by 
tradewinds devastated a genetically 
uniform corn variety. Losses were 
estimated at $1 billion." 

Florida’s agricultural sector in- 
cludes a variety of raw agricultural 
commodities of importance to the 
state’s economy. The gross value of 
sales, or economic output of Florida’s 
agricultural products and services 
was $35.2 billion in the year 2000, 
expressed in 2002 dollars, including 
$19.4 billion in exports.'* Florida 
agriculture employed over 338,000 
people and had an economic effect 
on over 648,000 jobs total.’® In all, 
agriculture represented 3.0 percent 
of the state’s economic output and 
3.8 percent of employment.” 


Concerns Before 
September 11 

Even before September 11, the 
U.S. Department of Agriculture was 
aware of the threat to agriculture 
by identifying and addressing 
bioterrorism concerns. Since fiscal 
year 2000, there has been a budget- 
ary increase of almost 40 percent for 
the agricultural quarantine inspec- 
tion (AQI) program to heighten the 
level of contraband inspections at 
U.S. borders and ports of entry.” 
Other activities include promoting 
coordination of state and federal 
agencies, agricultural interests, law 
enforcement, and emergency man- 
agement.” Additionally, the U.S. 
Forest Service maintains a law en- 
forcement and investigations (LEI) 


program to deter and protect re- 
sources against domestic 
ecoterrorism.”* 

While some of these pre-Septem- 
ber 11 efforts were originally aimed 
at emergency preparedness on man- 
agement of exotic diseases or pests, 
not terrorist attacks, the USDA now 
seeks to reconcentrate and empha- 
size these efforts in fighting terror- 
ism. The USDA has fostered the food 
safety and inspection service (FSIS) 
to develop the infrastructure needed 
to confront new biosecurity chal- 
lenges. FSIS has more than 7,600 
inspectors and veterinarians in 
meat, poultry, and egg product 
plants every day, and at ports of 
entry to prevent, detect, and act in 
response to food safety emergen- 
cies.** 

FSIS has been protecting public 
health since 1906, when the Federal 
Meat Inspection Act (FMIA)” sig- 
naled the real beginning of domes- 
tic inspection of meat and meat food 
products in the U.S. Poultry inspec- 
tion began in 1926 on a voluntary 
basis, and in 1957, Congress passed 
the Poultry Products Inspection Act 
(PPIA),?° which established manda- 
tory, continuous, daily inspection of 
poultry products. The 1967 Whole- 
some Meat Act”’ and the 1968 
Wholesome Poultry Products Act” 
amended the FMIA and PPIA, ex- 
tending federal requirements to 
imported products and to state meat 
and poultry inspection programs. 
These acts ensure uniformity in 
regulation of products shipped in- 
terstate, intrastate, and in foreign 
commerce. The Egg Products Inspec- 
tion Act of 1970”° required USDA to 
ensure that egg products are safe, 
wholesome, and accurately labeled. 
In 1995, responsibility for egg prod- 
ucts inspection was transferred 
from USDA’s Agricultural Market- 
ing Service to FSIS. 

Congress, too, recognized the 
threat to agriculture that terrorism 
posed prior to September 11. In 
March 1999, Senator Richard Lugar 
sponsored a Senate resolution to 
express the sense of the Congress 
on the need for the U.S. to defend 
the American agricultural and food 
supply system from sabotage and 
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terrorist threats. Ironically, on Sep- 
tember 10, 2001, the Agroterrorism 
Prevention Act of 2001” was referred 
to House committee for consider- 
ation. The bill sought to enhance pen- 
alties for animal and plant enter- 
prise terrorism. The bill also sought 
to prohibit the use of explosives or 
arson against the enterprises, pro- 
viding for the death penalty under 
specified circumstances. Sponsored 
by Representative Nethercutt, the 
bill sought to establish and maintain 
a national clearinghouse for informa- 
tion on incidents of crime and terror- 
ism committed against plant and 
animal enterprises.*! Part of this ef- 
fort was to develop a comprehensive 
security report by universities, col- 
leges and other organizations to com- 
plete risk and threat assessments 
posed to the agricultural sector in 
order to reduce risks posed by ter- 
rorism.* The bill would suddenly 
become only part of the efforts of 
Congress to evaluate and assess 
risks to American society and agri- 
culture after September 11. 


Federal Response 
Since September 11 

Since September 11, a number of 
major pieces of legislation have been 
quickly introduced in Congress to 
deal with the threat of biological 
attack against the nation’s agricul- 
tural and consumer food resources. 
Although numerous pieces of legis- 
lation have been drafted for consid- 
eration, Congressional efforts are 
summarized in a few main pieces of 
pending legislation. 

¢ Agricultural Bioterrorism Coun- 
termeasures Act of 2001. Introduced 
shortly after the September 11 at- 
tacks, the Agricultural Bioterrorism 
Countermeasures Act of 2001 (ABC 
Act)*? was a clear indication that 
Congress viewed as insufficient ex- 
isting federal programs to protect 
American Agriculture from terror- 
ist attack. This bill expanded agri- 
cultural research service programs 
to protect domestic food supplies 
and establish a coordinated pro- 
gram of science-based countermea- 
sures to address agricultural 
bioterrorism. These efforts included 
partnerships with institutions of 


higher learning to develop long- 
term biosecurity programs. The in- 
tent of the bill was to strengthen 
U.S. research and development ca- 
pacity to respond to the threat of 
agricultural bioterrorism by empha- 
sizing the need for the USDA to ad- 
dress long term rather than short 
term biosecurity threats. This bill 
was left in committee and was never 
brought to the floor of Congress for 
any vote. 

¢ Protecting the Food Supply from 
Bioterrorism Act. The Protecting the 
Food Supply from Bioterrorism 
(PFSB) Act,** sponsored by Senator 
Hillary Clinton, seeks to amend the 
Federal Food, Drug and Cosmetic 
Act to add provisions regarding pro- 
tecting U.S. food supplies from ter- 
rorist threats. In addition, the act 
seeks to amend the Public Health 
Service Act to provide funds for food 
security, research, and information 
resources for health professionals 
concerning diagnosis of bioterrorism 
caused illness. The PFSB Act re- 
quires any facility engaged in pro- 
cessing or handling food products for 
consumption to register with the 
Secretary of Health and Human 
Services. Pertinent parts of the bill 
are provisions seeking to strengthen 
import inspections of foreign food 
products and provide information re- 
sources for health professionals con- 
cerning the diagnosis and detection 
of illnesses caused as a result of 
bioterrorist attack. This legislation 
also languished in committee and 
was never voted upon by Congress. 


The Bioterrorism 
Preparedness Act of 2001 
Both the U.S. House and Senate, 
however, passed comprehensive 
bioterrorism preparedness legisla- 
tion, the Public Health Security and 
Bioterrorism Preparedness and Re- 
sponse Act of 2002 (BPA).* Signed 
into law in June 2002, the BPA in- 
corporated many of the ideas and 
objectives of other bioterrorism leg- 
islation, such as the ABC Act and 
the PFSB Act. Among the goals of 
the BPA are to: 1) provide federal 
assistance to state and local govern- 
ments in the event of a biological 
attack; 2) improve public health, 
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hospital, laboratory, communica- 
tions, and emergency response pre- 
paredness and responsiveness at 
the state and local levels; 3) rapidly 
develop and manufacture needed 
therapies, vaccines, and medical 
supplies; and 4) enhance the safety 
of the nation’s food supply and pro- 
tect its agriculture from biological 
threats and attacks. 

The BPA specifically creates nu- 
merous mechanisms for protecting 
the nation’s food supply. The BPA 
granted the Food and Drug Admin- 
istration the authority to use quali- 
fied employees from other agencies 
and departments to help conduct 
food inspections. Any domestic or for- 
eign facility that manufactures or 
processes food for use in the US. 
must register with the FDA. Import- 
ers must provide at least four hours 
notice of the food, the country of ori- 
gin, and the amount of food to be 
imported. The FDA also receives 
authority to prevent “port-shopping” 
by marking food shipments denied 
entry at one U.S. port to ensure such 
shipments do not reappear at an- 
other U.S. port. 

The BPA gives additional tools to 
the FDA to ensure those who manu- 
facture, process, pack, transport, dis- 
tribute, receive, hold, or import food 
maintain proper records necessary 
to protect food shipments and sup- 
plies. The BPA also provides the 
FDA the authority to detain food 
after an inspection for a limited pe- 
riod of time if such food is believed 
to present a threat of serious ad- 
verse health consequences or death 
to humans or animals. 

The act includes several measures 
to help safeguard the nation’s agri- 
culture industry from the threats of 
bioterrorism. Toward this end, it 
contains a series of grants and in- 
centives to help encourage the de- 
velopment of vaccines and anti- 
dotes to protect the nation’s food 
supply, livestock, and crops, as well 
as preventing crop and livestock dis- 
eases from finding their way to our 
fields and feedlots. 


Federal Agency Activity 
Federal executive agencies have 
also responded with plans to rein- 
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force and protect America’s food sup- 
ply. The President has provided new 
funding in an effort to give the 
USDA the financial capability to 
take on its expanded biosecurity 
role. In January 2002, he signed into 
law the FY 2002 Defense Appropria- 
tions Act,*® which includes $328 mil- 
lion in emergency funding for the 
USDA to further protect the public 
by strengthening essential pro- 
grams and services related to 
biosecurity issues. Under this leg- 
islation, the FSIS received $16.5 
million for security upgrades and 
bioterrorism protection.*’ Of this 
amount, $10 million is allocated to 
conduct a food safety/bioterrorism 
protection program.* This includes 
education and specialized training 
for inspection personnel; technical 
assistance for state, local, and inter- 
national food safety authorities; a 
biosecurity awareness campaign 
targeted to the general public and 
the regulated industry; and ex- 
panded FSIS laboratory capabilities 
to test meat and poultry products 
for bacterial and chemical agents. 
Money has also been specifically 
allocated to strengthen biosecurity, 
physical security, cyber-security, and 
telecommunications at mission- 
critical facilities as well as to hire 
additional inspectors for imported 
meat and poultry. 

The USDA's efforts are being co- 
ordinated with the new Department 
of Homeland Security (DHS). The 
departments are working together in 
a coordinated effort across numerous 
federal agencies and departments to 
avoid lapses in communication that 
would be critical to preventing any 
future bioterrorist effort. 

The USDA has also created its 
own internal body to better coordi- 
nate its biosecurity efforts with the 
DHS and other federal agencies. The 
new Homeland Security Council 
was organized to work in partner- 
ship with the DHS, the National 
Security Council, and other depart- 
ments. The council is responsible for 
establishing overall USDA Home- 
land Security policy, coordinating 
department-wide homeland security 
issues, tracking USDA progress on 
homeland security objectives, and 


appointing a representative to inter- 
agency or other external groups. The 
council also ensures that informa- 
tion, research, and resources are 
shared and activities are coordi- 
nated with other federal agencies. 
The USDA has also taken steps 
to create proactive FSIS Food 
Biosecurity Action Teams (F-BAT). 
The F-BATs act to coordinate and 
facilitate all activities pertaining to 
biosecurity, countering terrorism, 
and emergency preparedness within 
FSIS. F-BAT also serves as FSIS’s 
voice with other governmental agen- 
cies and internal and external con- 
stituents on biosecurity issues. 


Florida’s Response 
Since September 11 

Florida state government has also 
taken action to protect its agricul- 
tural sector from terrorist attack. 
Florida Commissioner of Agricul- 
ture Charles Bronson met with rep- 
resentatives from Canada and 
Mexico to discuss international 
biosecurity and trade issues rel- 
evant to the threat posed by 
bioterrorism. In addition, Bronson 
visited and observed border inspec- 
tion stations to review procedures 
for entry of animals and plants into 
the country. 

Florida’s biosecurity efforts in- 
clude interdiction stations, animal 
and plant health protection mea- 
sures, food safety protection, and 
animal and zoonotic diagnostic pro- 
cedures. The Department of Agricul- 
ture and Consumer Services (DACS) 
is responsible for manning Florida’s 
22 interdiction stations located in 
north Florida. Historically, the sta- 
tions’ principal function has been to 
inspect the roughly 12 million 
trucks that enter Florida each year 
to prevent plant and animal pest 
and diseases from entering the state 
and to monitor compliance with 
trade regulations. Since September 
11, these stations have also played 
a major role in homeland security. 

Florida’s legislature was also ac- 
tive in the wake of September 11. 
During the 2001 Special Sessions 
as well as the 2002 Regular Ses- 
sion, bills were introduced to ad- 
dress the terrorism threats. One 


piece of legislation designed by the 
legislature was to deal with terror- 
ist acts aimed at Florida’s food, 
water, and medicine supplies. This 
bill expanded the scope of FS. 
§859.01, which already dealt with 
penalties for the introduction of 
poisons to Florida’s food and water 
supply.*® This new legislation ex- 
panded the existing law to include 
the introduction of or adding of any 
poison with food, water, or medicine 
or introducing or commingling any 
bacterium, radioactive material, or 
virus. The revised §859.01 also pro- 
hibits the willful introduction of 
bacterium, radioactive material, 
virus, or other chemical compound 
to any spring, well, or reservoir. The 
bill, effective as of December 2001, 
further criminalized acts against 
the state’s food industry and re- 
lated resources critical to state ag- 
riculture.”° 

Two other bills passed by the 
Florida Legislature also acted to 
strengthen the state’s ability to 
monitor the use of pesticides that 


Have you ever wished you could 
sit down and talk in complete 
confidence with someone about 
your law practice—someone 
whose drinking or drug problem 
may have been worse than 
yours; someone who can tell 
you what drinking/use of drugs 
did to his or her practice, family, 
and health? Or perhaps just 
someone to listen with 

an understanding heart rather 
than with judgment and 
condemnation? 


Have you ever thought what a 
relief it would be, without any cost 


whatsoever, to be able to talk 
frankly with just such a person—a 
person who is solving problems 
just like yours and is living 
happily and usefully? 


Now you can. 
Call the Florida Lawyers 
Assistance, Inc., hotline at 
800/282-8981. 
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could be used to damage agricul- 
tural products.*! Under the new leg- 
islation, the state is authorized to 
empower the DACS to establish 
regulatory and record keeping re- 
quirements related to monitoring 
aircraft and pesticides used in aerial 
spraying. The bill also addressed the 
storage of pesticides and fertilizers. 
These bills provide state agencies 
with additional authority to prevent 
the use of legal products for terror- 
ist purposes. 

The most recent legislative ses- 
sion also resulted in additional 
regulations aimed specifically at 
protecting Florida’s food supply. 
Legislation passed by the Florida 
House” and the Florida Senate,** in 
an identical bill, created a perma- 
nent advisory council in an effort to 
ensure the safety of Florida’s food 
supply. The Senate and House bills 
create a new statute, F.'S. §500.033, 
under which the Florida Food Safety 
and Food Security Advisory Coun- 
cil was created.** The council, placed 
under the Florida Department of 
Agriculture and Consumer Services, 
is appointed by the commissioner of 
agriculture and will serve as a fo- 
rum for presenting, investigating, 
and evaluating issues related to food 
safety.*° 


Conclusion 

Agriculture plays an immense 
economic, political, and social part 
in America’s great stability. For 
many years, policymakers were slow 
to address the vulnerability of agri- 
culture to a bioterrorist threat. The 
tragic events of September 11 have 
accelerated the necessity of federal 
and state governments to address 
counterterrorism efforts and the 
strengthening of critical infrastruc- 
ture to better protect American ag- 
ricultural production and resources. 
Federal and state agencies, as they 
learn more about the threats posed 
to both state and national agricul- 
tural assets, can build upon current 
programs instituted by the federal 
and state governments necessary to 
better protect the country. Congress 
has acted to increase funding both 
for agencies and programs that have 
as their main purpose protection of 


the nation’s food supply and re- 
sources. This is critical to the 
nation’s agricultural health. The 
actions of state legislatures and 
agencies, such as those that the 
State of Florida have taken, show 
the importance of state level activ- 
ity to protect assets that the greater 
national net may fail to take in. 
Only through continued efforts of 
cooperation between federal and 
state governments and their agen- 
cies, can we avoid an agricultural 
terrorist event. O 
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he Florida Administra- 
tive Procedure Act con- 
tains a seemingly 
straightforward remedy 
for persons in need of state agency 
guidance regarding interpretation 
of an agency’s regulatory response 
to a particular fact pattern. A de- 
claratory statement may be re- 
quested pursuant to FS. §120.565, 
which reads: “(1) Any substantially 
affected person may seek a declara- 
tory statement regarding an 
agency's opinion as to the applica- 
bility of a statutory provision, or of 
any rule or order of the agency, as 
it applies to the petitioner’s particu- 
lar set of circumstances.” This ar- 
ticle reviews three areas of signifi- 
cant change with respect to the 
availability and scope of declara- 
tory statements: 1) the requirement 
for a present case or controversy; 2) 
the requirement that the statement 
not be a rule; and 3) the require- 
ment that the petitioner have 
standing. The unfortunate conclu- 
sion is that no one—agencies, peti- 
tioners, no one—knows the proper 
scope of a declaratory statement at 
present. 


Present Case 
or Controversy 

Declaratory statements have 
been authorized by the Florida Ad- 
ministrative Procedure Act since 
its enactment in 1974.' Early on, 
appellate decisions construing the 
availability of declaratory state- 
ments looked to the declaratory 
judgment statute for guidance.’ In 
1979, in Couch v. State, 377 So. 2d 
32, 33 (Fla. lst DCA 1979), the 
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Early on, appellate 
decisions construing 
the availability 
of declaratory 
statements looked 
to the declaratory 
judgment statute 
for guidance. 


court stated: 


Owing to the similarity of declaratory 
statement proceedings under the Ad- 
ministrative Procedures Act and de- 
claratory judgments under Chapter 86, 
Florida Statutes, we are of the opinion 
that in determining the availability and 
scope of the remedies under the former, 
we may be guided by decisions under 
the declaratory judgments statute. It 
appears that the applicable guiding 
principle here is that an actual, present 
and practical need for a declaratory 
judgment must be shown.* 


This holding was echoed in 1982 
in Law v. Florida Parole and Pro- 
bation Commission, 411 So. 2d 
1329, 1331 (Fla. lst DCA 1982): “In 
the area of declaratory judgments 
and declaratory statements, two ap- 
plicable principals must be consid- 
ered: judicial restraint and a show- 
ing of ‘actual, present and practical 


need for a declaratory judgment.” 

In 1986, however, Professor 
Patricia Dore wrote an article, “Ac- 
cess to Florida Administrative Pro- 
ceedings,” in which she discussed 
the relationship between declara- 
tory statements and declaratory 
judgments.‘ She explained: 
The procedure was developed to meet 
the perceived inadequacies of declara- 
tory judgment actions. It was developed 
to provide a less costly, less lengthy, less 
complicated, and less technical nonju- 
dicial mechanism for members of the 
public to secure “binding advice where 
it is necessary or helpful for them to 
conduct their affairs in accordance with 
law.”® 

She cautioned both courts and 
agencies not to treat declaratory 
statements as “masquerading de- 
claratory judgment” actions.® 

Apparently, Professor Dore’s guid- 
ance went unheeded for some time. 
In 1995, in Sutton v. Department of 
Environmental Protection, 654 So. 2d 
1047, 1048 (Fla. 5th DCA 1995), the 
court stated that the purpose of a de- 
claratory statement is 
to afford relief from insecurity and un- 
certainty with respect to rights, status, 
and other equitable or legal relations. 
Individuals seeking declaratory relief 
must show that there is a bona fide, ac- 
tual, present, and practical need for the 
declaration . . . [and that] the declara- 
tion deals with a... present controversy 
as to a state of facts. 


In 1998, though, the requirement 
for a “present controversy as to a 
state of facts” for a declaratory 
statement was judicially dissolved. 
In Chiles v. Department of State, Di- 
vision of Elections, 711 So. 2d 151, 
154 (Fla. lst DCA 1998), the court 
characterized the benefit of declara- 
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tory statements as avoiding “costly 
administrative litigation by select- 
ing the proper course of action in 
advance.” In 2002, Novick v. Depart- 
ment of Health, Bd. of Medicine, 816 
So. 2d 1237 (Fla. 5th DCA 2002), was 
decided in which the court ex- 
plained: “Although there may be 
valid exceptions, a petition for a de- 
claratory statement which seeks 
approval or disapproval of conduct 
which has already occurred is prop- 
erly denied. The purpose of a de- 
claratory statement is to allow a 
petitioner to select a proper course 
of action in advance.” (citations 
omitted) Contrast these holdings 
with the well accepted doctrine that 
Florida courts will not render, in the 
form of a declaratory judgment, what 
amounts to an advisory opinion at the 
instance of parties who show merely the 
possibility of legal injury on the basis of 
a hypothetical state of facts which have 


not arisen and are only contingent, un- 
certain, [and] rest in the future.”’ 


Thus, there can be no question that 
no longer are declaratory statements 
simply the agency equivalent of a de- 
claratory judgment. Declaratory 
statements are generally based upon 
conduct that has not occurred and are 
for avoiding litigation, while declara- 
tory judgments adjudicate rights and 
obligations based upon present, 
ascertainable, nonhypothetical facts.* 
While it is possible to construct fac- 
tual scenarios under which either 
form of relief is proper, declaratory 
statements are now available in situ- 
ations in which declaratory judg- 
ments most assuredly are not. 


Declaratory Statement 
or Rule? 

The distinction between agency 
declaratory statements and agency 
rules was, for approximately 25 
years, a point of conflict and debate 
in administrative law. The source of 
the conflict was the judicial doctrine 
that a declaratory statement could 
not be issued if the statement would 
not be limited to petitioner’s par- 
ticular set of circumstances but 
would instead result in a “rule.”® An 
agency “rule” is defined as an 
“agency statement of general appli- 
cability that implements, interprets, 
or prescribes law or policy or de- 


The distinction 
between agency 
declaratory 
statements and 
agency rules was, 
for approximately 25 
years, a point of 
conflict and debate 
in administrative law. 


scribes the organization, procedure, 
or practice requirements of an 
agency.””° 

The distinction between a de- 
claratory statement and a rule was 
not always obvious. As explained in 
1990 in Florida Optometric Ass’n v. 
Department of Professional Regula- 
tion, Bd. of Opticianry, 567 So. 2d 
928, 937 (Fla. lst DCA 1990): 
We do observe, however, that declara- 
tory statements and rules serve clearly 
distinct functions under the scheme of 
Chapter 120. Although the line between 
the two is not always clear, it should be 
remembered that declaratory state- 
ments are not to be used as a vehicle for 
the adoption of broad agency policies. 
Nor should they be used to provide in- 
terpretations of statutes, rules or orders 


which are applicable to an entire class 
of persons.'! 


The legislature added to the de- 
bate in 1996 by deleting from 
§120.565 the word “only” from the 
end of the phrase “as it applies to 
the petitioner’s particular set of cir- 
cumstances.” While it was still clear 
that broad policy statements were 
not to be issued in declaratory state- 
ments, it was now less clear whether 
a statement that potentially applied 
to more persons than an individual 
petitioner was valid. 

The issue came to a head in 1999. 
In Investment Corp. of Palm Beach 
v. Division of Pari-Mutuel Wagering, 
714 So. 2d 589, 590 (Fla. 3d DCA 
1998), decided in 1998 by the Third 
District Court of Appeal, the agency 
had issued a declaratory statement, 
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but had added: “The Division is cog- 
nizant that a similar fact pattern 
may exist between other [horse rac- 
ing] tracks in Florida and that the 
same dispute may reoccur between 
one of these Petitioners and a non- 
Petitioner. Therefore, the Division 
will initiate rulemaking to establish 
an agency statement of general ap- 
plicability.” The court quashed the 
declaratory statement, finding: 
“Where a declaratory statement pro- 
vides a response which is not lim- 
ited to specific facts and specific 
petitioners, but in reality adopts a 
broad agency policy or provides 
statutory or rule interpretations 
that apply to an entire class of per- 
sons, it will be set aside on appeal.””” 

Some two months earlier the First 
District Court of Appeal had decided 
Chiles, holding that although an 
agency should not issue a declara- 
tory statement that amounted to a 
rule, “a declaratory statement is not 
transformed into a rule merely be- 
cause it addresses a matter of in- 
terest to more than one person.”!® 
Chiles involved a candidate for 
statewide office requesting a de- 
claratory statement regarding cam- 
paign financing. Two other state- 
wide office holders intervened and 
argued that since the declaration 
could affect any statewide office 
seeker, the statement would be an 
invalid unpromulgated rule. The 
court disagreed, finding that the 
removal of the word “only” from F:S. 
§120.565 allowed a declaratory 
statement to apply to the petitioner 
and others similarly situated. 

The Florida Supreme Court as- 
serted conflict jurisdiction and re- 
viewed Florida Dept. of Business 
and Professional Regulation, Div. of 
Pari-Mutuel Wagering v. Investment 
Corp. of Palm Beach, 747 So. 2d 374, 
375 (Fla. 1999), in 1999. The court 
reversed the appellate court deci- 
sion that had held that while a de- 
claratory statement is appropriate 
to deal with a petitioner’s particu- 
lar factual situation, such a state- 
ment is not appropriate when the 
declaration would result in an 
agency statement of general appli- 
cability interpreting law and policy. 
The court found: 


: 
4 
= 
4 
3 
5 
} 
| 
| 


[I]t elevates form over substance to as- 
sert that an agency cannot issue a de- 
claratory statement dealing with a 


petitioner’s “particular set of circum- 
stances,” while at the same time indi- 
cating that “a similar fact pattern may 
exist” in other circumstances and an- 
nouncing its intention to “initiate 
rulemaking to establish an agency state- 
ment of general applicability.”" 


Although the court stated that “it 
is highly debatable whether the de- 
claratory statement statute was 
ever limited to a singular consider- 
ation of the petitioner’s unique situ- 
ation only,” the court relied on the 
deletion of the word “only” from F‘S. 
§120.565 in reaching this holding: 
Notwithstanding, the Legislature 
clearly had some purpose in mind when 
it deleted the word “only” from 
§120.565(1). Therefore, if the purpose 
was to “clarify” the statute, a reasonable 
reading is that the deletion was meant 
to dispel any confusion that only the 
most narrowly drawn declaratory state- 
ment having an absolutely unique ap- 
plication was permissible.’ 


The Florida Supreme Court’s de- 
cision in Investment Corp. had the 
effect of rendering moot the debate 
as to whether a particular declara- 
tory statement that affected more 
than the inquiring petitioner went 
“too far” and crossed over the line 
into the land of “unwritten rule.” An 
agency now has the option of issu- 
ing a declaratory statement, and 
initiating rule making if the agency 
decides that the policy behind the 
declaratory statement would best be 
implemented by rule. By initiating 
rule making, the agency has the op- 
portunity to act upon the policy con- 
tained in the declaratory statement 
so that no enforcement gap is cre- 
ated and other persons situated 
similarly to the original petitioner 
will be treated similarly.'® 


Who Knows 
Who Has Standing? 

An appropriate adage is “bad facts 
make for bad law.” Rarely has that 
proven more accurate than in the 
multitude of appellate opinions ad- 
dressing the efforts of 1000 Friends 
of Florida to block the installation 
of 12-inch sewer and 12-inch water 
lines with lift stations from U.S. 1 
to Florida Department of Transpor- 
tation (FDOT) rest stops on I-95. 


This paradigm of confusion featured 
1000 Friends’ efforts to obtain a de- 
claratory statement from the 
Florida Department of Community 
Affairs regarding those utility lines. 
The First District decision regard- 
ing the petition was intended to 
clarify the rights of parties to use 
§120.565 to address matters that 
also affected third parties. The pe- 
culiar facts and procedural posture, 
however, led to a direct conflict be- 
tween the FDCA decision on remand 
and a parallel Fifth District decision 
on the same dispute, between the 
same parties, which the Fifth Dis- 
trict had to resolve. 

The U.S. Environmental Protec- 
tion Agency hit FDOT with a series 
of penalties for failing on-site sew- 
erage treatment systems at the two 
rest stops through the mid-1990s. 
FDOT contemplated multiple meth- 
ods to resolve the matter, ultimately 
deciding on a six-mile utility corri- 
dor from U.S. 1. This involved an 
agreement whereby St. Johns 
County might reimburse the instal- 
lation costs and assume mainte- 
nance of some of the corridor. The 
county did not conduct any public 
hearings pursuant to FS. §163.3184, 
nor did the county process any com- 
prehensive plan amendment or de- 
velopment order to facilitate the 
construction. 

Several residents and a local pub- 
lic interest group challenged the 
lines serially. First, they chal- 
lenged—unsuccessfully—a wet- 
lands crossing permit by the Florida 
Department of Environmental Pro- 
tection (FDEP). The challengers ini- 
tially claimed that they lacked 
standing to object to the lines un- 
der E.'S. §163.3215, because the lines 
lay in rights-of-way, and were there- 
fore exempt from the definition of 
“development” under F.S. Ch. 163 
and §380.04. In Friends of Matanzas 
v. DEP, 729 So. 2d 437 (Fla. 5th DCA 
1999), the Fifth District Court of 
Appeal held that the challengers 
failed to show how the possibility of 
increased growth accommodated by 
the lines was too tenuous to estab- 
lish standing to challenge the per- 
mit. The court also noted that it was 
up to the legislature, not the judi- 


ciary, to address the definition of 
“development” and exemption from 
that term. 

The initial challengers, now 
joined by 1000 Friends of Florida, 
next filed two further challenges to 
the project. They filed an action for 
declaratory and injunctive relief in 
the 7th Circuit Court in and for St. 
John’s County. They requested the 
court to determine that the lines 
were “public facilities” that must be 
shown in the capital element of the 
county’s comprehensive land use 
plan. Accordingly, they demanded a 
public hearing addressing that 
amendment pursuant to FS. 
§163.3184. 

Simultaneously, they filed a peti- 
tion for a declaratory statement 
from the FDCA. Their §120.565 pe- 
tition contained virtually identical 
allegations, and sought nearly iden- 
tical relief, as in their circuit court 
action. As should come as no sur- 
prise to anyone familiar with the 
laws of entropy, they achieved dra- 
matically different results in the 
two matters. 

The circuit court dismissed the 
action by summary final judgment. 
The lower court emphasized the fact 
that the lines, no matter how long, 
“replaced” the existing on-site wa- 
ter and sewer facilities at the two 
rest stops. The Fifth District af- 
firmed in 1000 Friends of Florida v. 
St. Johns County, 765 So. 2d 216 
(Fla. 5th DCA 2000). The appellate 
court emphasized the original peti- 
tioners’ admission in Matanzas that 
lines in the right-of-way are not sub- 
ject to development order challenge 
under §163.3215. The court rea- 
soned that the exemption of right- 
of-way improvements from “devel- 
opment” applied equally to any 
claim the lines should be reflected 
in the county’s comprehensive land 
use plan under F‘S. §163.3184. The 
court did not reach the lower court’s 
“replacement” findings. 

The FDCA and DOAH originally 
refused to address the issue, and the 
FDCA dismissed the petition. They 
determined that the petition for a 
declaratory statement should apply 
to the petitioner. They concluded 
that the petition was an inappropri- 
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ate collateral attack on the actions 
of third parties, the FDOT and (per- 
haps) the county. The petitioners 
appealed this dismissal in the First 
District at the same time they ap- 
pealed the circuit court dismissal to 
the Fifth District. This seemed like 
a recipe for inconsistent results. Of 
course, it was. 

Six months before the Fifth Dis- 
trict Court of Appeal affirmed the 
circuit court, and held that the pe- 
titioners had no standing under Ch. 
163 to challenge the right-of-way 
improvements, the First District 
weighed in on solely procedural 
grounds. The First DCA held that 
the recent amendments to F.S. 
§120.565 meant that the petition no 
longer had to apply “only” to the 
petitioners. 

The court noted that Investment 
Corp. sufficiently protected the 
rights of the FDOT and the county. 
The court cited with approval the 
Florida Supreme Court’s interpre- 
tation in Investment Corp. that 
Tomoka Land and Chiles show: 
“(Tjhe Legislature will not 
micromanage Florida’s administra- 
tive agencies and ... the public’s 
interest is served in encouraging 
agency responsiveness in perfor- 
mance of their functions.” 

The First District further cited 
Investment Corp. (quoting Chiles in 
turn) regarding how the declaratory 
statement process protected third 
parties such as FDOT and the 
county: 

“(T]he procedural safeguards inherent 
in a petition for declaratory statement 
are sufficient to protect the rights of any 
other concerned parties.” See [Invest- 
ment Corp., 747 So. 2d at 384.] In other 
words, the notice provision “accounts for 
the possibility that a declaratory state- 
ment may, in a practical sense, affect the 
rights of other parties’ and allows any 
substantially affected party to intervene 
in the declaratory statement proceeding 
before the agency.” See Investment Corp., 


747 So. 2d at 377, quoting Chiles, 711 
So. 2d at 155.* 


Ironically, in light of the simulta- 
neously pending appeal on the mer- 
its in the Fifth District, the First 
District concludes the following on 
the county’s motion for clarification: 


Our decision did not address the ques- 
tion of standing, because the appeal was 


taken from a dismissal of the petition. 
To date, neither the administrative law 
judge nor the Department of Commu- 
nity Affairs has considered and ruled on 
the merits of the petition, including the 
question of standing. Therefore, our re- 
versal of the order dismissing the peti- 
tion and our remand for consideration 
of the merits of the petition left open the 
question of appellants’ standing to bring 
the action. ° 


As stated above, several months 
later the Fifth District held that the 
appellants lacked standing to chal- 
lenge the utility lines in the right- 
of-way under Ch. 163. One wonders 
why the First District did not, sua 
sponte, transfer the Ch. 120 appeal 
to the Fifth District, which had a 
substantial history with the case, or 
wait until after the Fifth District ad- 
dressed the circuit court appeal.” In 
any event, despite the First 
District’s caveat that it did not ad- 
dress standing, the parties had vir- 
tually diametrically opposite rul- 
ings, months apart, regarding the 
rights of third parties to challenge 
the utility lines. 

The 1000 Friends litigations cul- 
minated with St. Johns County v. 
Department of Community Affairs, 
836 So. 2d 1034 (Fla. 5th DCA 2003). 
The Fifth District expounded on the 
history of the multiple litigations, 
culminating in the determination by 
the First District that the petition 
could go forward, but the First Dis- 
trict had not determined that the 
petitioners had standing under 
§120.565. 

The DCA issued a declaratory 
statement on remand from the First 
District. The agency issued the 
statement “based only on the facts 
as stated by [1000] Friends,” and did 
not attempt to resolve disputed is- 
sues of fact raised by FDOT and the 
county.”! The FDCA operated under 
what the agency believed was le- 
gally imposed willful blindness; it 
sought to follow the perceived re- 
quirements of §120.565 to accept as 
true the facts asserted by the peti- 
tioner. This, despite the Fifth 
District’s 2000 decision, which was 
entered prior to the FDCA declara- 
tory statement and which contained 
several core factual findings that 
undermined the petition. It further 
called into question the First 
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District’s prior conclusion that 
§120.565 gave adequate remedies to 
FDOT and the county—at least as 
applied to this peculiar case. How 
could the ability to appear in a de- 
claratory statement proceeding be 
any due process protection to di- 
rectly affected parties who could not 
introduce judicially determined 
facts that expressly and conclusively 
countered the claims in the petition? 

The Fifth District agreed. It held 
that its 2000 decision controlled. 
Accordingly, the declaratory state- 
ment was barred by the prior 
decision’s conclusion that the peti- 
tioners had no standing under Ch. 
163 to object to utility lines lying 
within rights-of-way. No matter how 
well intentioned the petitioners or 
the Department of Community Af- 
fairs might have been in the 
§120.565 declaratory statement, 
“Neither are [sic] able, however, to 
get around the particularly broad 
statement made in [the 2000 Fifth 
District opinion] that Rinker [Ma- 
terials Corp. v. Town of Lake Park, 
494 So. 2d 1123 (Fla. 1986)] ‘held 
that sewer and roadway improve- 
ments within the rights-of-way are 
not subject to the requirements of 
part two of Chapter 163.” 


Conclusion 

While the Fifth District’s 2003 
opinion closed the door on 1000 
Friends, the First District’s opinion 
left the door wide open for other 
petitioners to use §120.565 to have 
agencies protect collaterally against 
adverse circuit court proceedings. 
This cannot be what the legislature 
intended when it broadened 
§120.565 standing by eliminating 
the word “only.” Instead of simpli- 
fying the process, third parties may 
seek to use §120.565 to tie parties 
in knots. This is particularly vexa- 
tious to substantially affected par- 
ties who are precluded from intro- 
ducing adverse, judicially 
determined facts as in 1000 Friends. 

Ironically, one of the coauthors 
has faced the opposite problem. A 
local governmental did not have a 
land use or zoning category for an 
assisted living facility (ALF), and 
proposed to create one for a party 
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who proposed to construct one in the 
city. The potential applicant peti- 
tioned the Agency for Health Care 
Administration (AHCA) under 
§120.565, asking if the proposed 
zoning code definition compared 
with the AHCA’s interpretation of 
ALFs under F.S. §§400.401 and 
400.402, as administered by AHCA. 
The petition sought to ensure that 
a permitted facility meeting the pro- 
posed local zoning code would not 
be inconsistent with the licensing 
statute. This seemed quite consis- 
tent with the First District’s deter- 
mination that a local property 
owner or organization such as 1000 
Friends could use §120.565 to ask 
DCA to declare if a proposed utility 
line must be shown in the local com- 
prehensive land use plan pursuant 
to Ch. 163. 

The AHCA refused even to process 
the §120.565 petition, primarily 
stating that the zoning code provi- 
sion applied generally, not just to the 
petitioner, and that the AHCA could 
not, in effect, interpret a local code. 
Oddly enough, the First District de- 
termined in 1000 Friends that 
§120.565 allowed a petitioner to ask 
a state agency to review a local land 
use ordinance that applied to the 
entire county, not just the petitioner, 
for compliance with state law imple- 
mented by that agency. 

Nonetheless, these disparate re- 
sults demonstrate the ongoing un- 
certainty in interpreting §120.565. 
The legislature must further clarify 
the statute to prevent its use for fo- 
rum shopping and inconsistent de- 
cision making. As currently 
drafted—and, more importantly, in- 
terpreted—an agency must accept 
all well pled facts in a §120.565 pe- 
tition, and ignore contrary facts, 
even those that are judicially estab- 
lished. This does not make 
§120.565 a clarifying and useful 
tool to avoid litigation as contem- 
plated by the legislature and re- 
viewing courts; rather, it sets the 
stage for procedural chaos, and a 
host of wildly disparate—if not dia- 
metrically opposite—decisions re- 
garding the exact same facts and 
parties. If the reader believes this 
is an overstatement, review of the 


1000 Friends agency and judicial 
decisions in one sitting will con- 
vince anyone otherwise. 


See Stat. §120.56(1) (1974). 

Fa. Stat. ch. 86. 

3 The Couch decision cited Okaloosa 
Island Leaseholders Ass’n, Ine. v. 
Okaloosa Island Authority, 308 So. 2d 
120 (Fla. 1st D.C.A. 1975), as support. 
Okaloosa denied a declaratory judg- 
ment, holding, “The issue posed in the 
complaint involved only a mere possi- 
bility of a dispute in the future.” Jd. at 
122. 

413 Fra. Sr. U. L. Rev. 965 (1986). 

5 Td. at 1053. 

7 Santa Rosa County v. Administra- 
tion Com’n, Div. Of Administrative 
Hearings, 661 So. 2d 1190, 1194 (Fla. 
1995). 

5 It is questionable today whether an 
agency would offer a declaration relat- 
ing to whether a term in an assigned 
contract had been superseded by a 
statute enacted prior to the assign- 
ment of that contract, as was done in 
1982 in Sans Souci v. Division of 
Florida Land Sales and Condomini- 
ums, Dept. of Business Regulation, 421 
So. 2d 623 (Fla. 1st D.C.A. 1982). See 
Novick, 816 So. 2d 1237. 

° Florida Optometric Ass’n v. Depart- 
ment of Professional Regulation, Bd. 
of Opticianry, 567 So. 2d 928, 937 (Fla. 
1st D.C.A. 1990) (“When an agency is 
called upon to issue a declaratory 
statement in response to a question 
which is not limited to specific facts 
and a specific petitioner, and which 
would require a response of such a 
general and consistent nature as to 
meet the definition of a rule, the 
agency should either decline to issue 
the statement or comply with the pro- 
visions of §120.54 governing 
rulemaking.”). 

10 See Fia. Stat. §120.52. 

1 But see Federation of Mobile Home 
Owners of Florida, Inc. v. Department 
of Business Regulation, Div. of Florida 
Land Sales, Condominiums and Mo- 
bile Homes, 479 So. 2d 252 (Fla. 2d 
D.C.A. 1985), in which the court held, 
six years earlier, that since at least 
three members of the petitioner fed- 
eration would be affected by the re- 
quested declaratory statement, the 
federation had standing to request a 
declaratory statement. 

2 Investment Corp., 714 So. 2d at 591. 

13 Chiles, 711 So. 2d at 154 (Fla. 1st 
D.C.A. 1998). 

‘4 Investment Corp. of Palm Beach, 
747 So. 2d at 385. 

15 Td. at 383 (citations omitted). 

16 See FLA. Stat. §120.56(4)(e). 

‘7 1000 Friends of Florida v. Florida 
Department of Community Affairs, 760 
So. 2d at 157 (emphasis added). 


20 In Parlato v. Secret Oaks Owners 
Association, 793 So. 2d 1158 (Fla. 1st 
D.C.A. 2001), the First District did not 
transfer the case to the Fifth, but it 
surely made every effort to ensure its 
decision followed the several related 
cases that the Fifth District had ad- 
dressed on the dock dispute between 
the parties. In an effort for complete 
disclosure, the authors of this article 
represented the Parlatos in multiple 
iterations of that litigation. Interest- 
ingly, while the First District noted 
that the Parlatos may have adminis- 
trative rights under Rule 18-21.004(3), 
Fla. Admin. Code, to challenge the 
dock, “[i]t follows that any rights the 
Parlatos may have under [that] rule 
are subordinate to the rights created 
by the easement [which had been es- 
tablished by multiple opinions of the 
Fifth District, cited within the First 
District’s opinion].” Equally clearly, the 
First District could have abated the 
declaratory statement appeal in 1000 
Friends until the Fifth District’s deci- 
sion was entered. The Fifth District’s 
decision could have guided the First 
District review, much as happened in 
Parlato. Instead, the subsequent De- 
partment of Community Affairs’ de- 
claratory statement showed what can 
happen; had it not been successfully 
appealed, the DCA’s declaratory state- 
ment would have required amend- 
ments to the comprehensive plan for 
which the Fifth District had already 
said the petitioners lacked standing to 
seek. Coincidentally, Secret Oaks Own- 
ers Association had unsuccessfully 
sought to transfer the appeal in that 
case to the Fifth; coincidentally, 1000 
Friends had unsuccessfully tried to 
transfer the 2002 appeal addressed 
below, supra note 22 and accompany- 
ing text, to the First District. 

21 St. John’s County, 836 So. 2d at 
1036. 
22 Td. at 1037. 
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Real Property, Probate and Trust Law 


Drafting Trusts That Include 
Broad Invasion Powers 


rom time to time a client 

might want to include an 

invasion standard in his or 

her trust that is broader in 
scope that the typical “health, sup- 
port, education or maintenance” 
provision. In light of the enactment 
of E.'S. §737.402(4)(a), if the benefi- 
ciary is named as a trustee, under 
certain circumstances he or she is 
not allowed to exercise these types 
of powers. However, broad invasion 
powers can still be exercised if what 
is involved is a marital trust or if 
an independent party is chosen to 
serve as trustee. Therefore, these 
standards are frequently found in 
many types of trusts. 

This article will discuss some of 
the issues that should be considered 
whenever a broad invasion stan- 
dard is used and will provide tips 
on how to draft the invasion provi- 
sion to avoid misunderstandings 
and to achieve maximum effect. 


What Does Your 
Client Want to Achieve? 

In dealing with broad invasion 
standards, you must start from the 
premise established by case law 
that terms used in a trust are to be 
given their ordinary and usual 
meaning, unless some other mean- 
ing is clearly implied in the trust 
instrument.’ It therefore is helpful 
to have a basic understanding of the 
type of distributions permissible 
under some of the most commonly 
used broad invasion standards. 
¢ Simple Additional Pleasures and 
Luxuries 

In many instances, all the client 
wants is to provide the trustee the 


by Peter B. Tiernan 


The estate planner 
should obviously 
look for a standard 
that will provide the 
greatest flexibility to 
the trustee while 
at the same time 
providing certainty to 
all parties involved. 


ability to distribute to the benefi- 
ciary some additional small 
amounts from the trust that are not 
authorized under the typical 
“health, support, maintenance, and 
education” provision. The invasion 
power that is most likely chosen to 
accomplish this result is the “com- 
fort” standard. This term has been 
defined as “something more than 
maintenance but something less 
than welfare.”? One court stated, 
“Comfort embraces a variety of 
things, it is not limited solely to the 
necessities of life but may include 
things which bring ease, content- 
ment or enjoyment.”* One example 
of a permissible distribution pursu- 
ant to this term is payments to allow 
beneficiaries to quit their jobs so as 
to experience comfort in their lives.‘ 

Most courts would probably de- 
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cide that the term “comfort” has at 
most only minor subjective conno- 
tations, and that what is envi- 
sioned by this term is primarily 
the beneficiary’s physical com- 
fort.’ Permitting a trustee to make 
distributions for a beneficiary’s 
“comfort” should merely allow the 
trustee to make those distribu- 
tions that provide additional 
simple luxuries which lead to the 
ease, contentment, and enjoyment 
for the beneficiary such as an ex- 
tra vacation (which might not be 
permitted under a support stan- 
dard), the housemaid twice a 
week, the first class plane ticket 
as opposed to tourist, and a coun- 
try club membership. Depending 
upon the beneficiary’s station of 
life, such distributions would not 
be authorized under a standard 
health, support, maintenance, and 
education provision. 

Based on the usual and common 
meaning given to the term “com- 
fort,” distributions that would aug- 
ment a beneficiary’s estate should 
not be permissible.® Consequently, 
if a beneficiary is in need of hous- 
ing, a trustee would not be able to 
purchase a house in the 
beneficiary’s name as he might be 
able to do under either a “welfare” 
or “best interests” standard. How- 
ever, there is nothing that prevents 
the trustee from buying the house 
in the trust’s name and allowing the 
beneficiary to live rent-free, 
thereby providing for the 
beneficiary’s comfort. 
© More Substantial Distributions 

There will be instances in which 
a client will want to provide the 
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trustee with the authority to make 
more substantial distributions to 
the beneficiary than can be made 
under a “comfort” standard. In such 
a case the client might want to con- 
sider using either a “best interest” 
or a “welfare” standard either alone 
or in addition to a “comfort” stan- 
dard. 

“Best interests.” The types of dis- 
tributions to beneficiaries permis- 
sible under a “best interests” stan- 
dard include “not only the relief of 
poverty and distress, but may well 
comprehend whatever aids to their 
welfare and advancement, and en- 
ables them to establish themselves 
in life.”’ Based on this interpreta- 
tion, examples of possible permis- 
sible distributions would be educa- 
tion at a prestigious boarding school 
(in light of its possible role in en- 
hancing the beneficiary’s chances to 
obtain future education at a presti- 
gious college), vocational training, or 
postgraduate education. Payment 
for expenses of postgraduate educa- 
tion is not usually authorized pur- 
suant to a invasion provision for 
someone’s “education.”* But since 
postgraduate education is some- 
thing that would aid in a 
beneficiary's advancement and es- 
tablishment in life, it should be 
permissible under a “best interests” 
standard assuming, of course, that 
the beneficiary has some clear and 
obtainable goal other than being a 
professional student. Other possible 
examples would be a distribution to 
pay off the beneficiary’s debts, a dis- 
tribution to put a down payment on 
a house (or the whole purchase price 
of the house if the trust was sub- 
stantial enough in size), or perhaps 
a distribution to terminate a trust 
although this is clearly a borderline 
distribution.’ 

Regarding the limits of this power, 
at least one court has reasoned that 
the term “best interests” does not 
permit the trustee to make a distri- 
bution to the beneficiary to allow the 
making of gifts to reduce the es- 
tate.!° The reasoning behind this 
court’s decision was that the pri- 
mary purpose as indicated by the 
trust instrument, as a whole, was to 
provide for the surviving spouse and 


therefore the trustee had a duty to 
conserve corpus for the trustee’s fu- 
ture protection and security.'! An- 
other reason the court could have 
used to deny the request was that 
the trustee must only be concerned 
with the beneficiary’s best interests, 
and that permitting the beneficiary 
to use trust assets to make gifts to 
her children is something that 
would be in her children’s best in- 
terests, not the beneficiary’s. Per- 
missible distributions under a “best 
interests” standard are those solely 
for the beneficiary’s best interests 
and no one else’s. Therefore, any aid 
or assistance to others (except pos- 
sibly distributions to support the 
beneficiary’s dependents”) should 
not be permitted pursuant to this 
standard. 

“Welfare.” With reference to the 
type of permissible purposes for 
which distributions can be made 
under a “welfare” standard, as pre- 
viously indicated, “comfort” is more 
than “maintenance,” and “welfare” 
is more than “comfort.”!® U.S. v. 
Powell, 307 F. 2d 821, 827 (1962), in 
citing Webster’s Dictionary, defined 
“welfare” as “the state or condition 
in regard to well-being; especially 
condition of health, happiness, pros- 
perity or the like.” In Estate of Albert 
E. Nettelton v. Commissioner, 4 T.C. 
987 (1945), the Tax Court stated, 
“The term ‘welfare’ has a broad con- 
notation and may denote a condition 
of happiness and prosperity.” Inter- 
estingly, there are very few cases 
that set forth examples of actual 
distributions permissible under a 


“welfare” standard. One of the few 
examples of the type of distributions 
found to be permissible by a court 
pursuant to this standard was a dis- 
tribution to purchase a large coun- 
try estate for the beneficiary." 

There are a number of other cases 
in which it has been found that the 
term “welfare” is, in certain cases, 
synonymous with the term “happi- 
ness.”!° This is significant because 
a term like “happiness” permit dis- 
tributions for almost any conceiv- 
able purpose, so long as the distribu- 
tee is made “happy” by the 
distribution. Consequently, if it is 
found that the trustor intended to 
give this term its broadest definition, 
then the trustee could make the same 
type of distributions as he could make 
under a “happiness” standard, as will 
be explained below. 

Black’s Law Dictionary defines 
“welfare” as “well-doing or well-be- 
ing in any respect; the enjoyment of 
health and common blessings of life; 
exemption from any evil or calam- 
ity; prosperity; happiness.” The 
above definition states that welfare 
means well-being “in any respect.” 
This is also significant because it 
provides for a definition of welfare 
that includes not only the 
beneficiary’s physical and financial 
well-being but, possibly, mental and 
emotional well-being as well. Such 
a definition arguably permits distri- 
butions to the beneficiary to assist 
members of the beneficiary’s family 
(in addition to those members of the 
family who are dependant upon the 
beneficiary’®) and others, assuming 


There is hope. There is 
Volunteers of America. 


For the elderly who have to deal with the harsh realities of life, 
Volunteers of America is there to help. We work in communities 
across the country helping seniors lead safer, healthier, independent, 
and productive lives. With programs that provide home health care, 
transportation, assisted living, and affordable housing. 

The need is great. And we are there to offer support and 
compassion to enrich the lives of the elderly. 


Find out how you can help. 
Please call 800/899-0089 or visit us at www.volunteersofamerica.org. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2003 75 


y 


that the trustee believes that such 
distributions would promote the 
beneficiary’s emotional welfare, and 
also assuming that the size of the 
trust is adequate to provide these 
gifts and still provide for the 
beneficiary's future welfare.’’ 

If adjectives are used to modify 
the term “welfare,” this could affect 
this term’s interpretation. For in- 
stance, if the adjective “physical” is 
used, such an addition would be a 
limiting factor which would almost 
certainly preclude any trust distri- 
butions which the beneficiary might 
request to aid or assist others. With 
reference to how the adjective 
“physical” affects the term “welfare,” 
one court has stated, “The word’s 
natural meaning limits the trustee 
to invading the trust corpus only for 
the material, as opposed to the men- 
tal or spiritual, well-being of the 
income beneficiaries.”'* However, if 
the language used was “total wel- 
fare,” “overall welfare,” or “general 
welfare,” the use of such adjectives 
would seem to imply that the trus- 
tor wanted to give the standard its 
broadest definition, assuming, of 
course, that the rest of the trust con- 
firms such a broad interpretation. 
e Very Broad and Substantial Dis- 
tributions 

For some clients even a “best in- 
terest” or a “welfare” standard 
might not be broad enough to suit 
their tastes. For such clients, there 
is always the “benefit” standard. In 
dealing with this term, most courts 
have closely followed its dictionary 
definition. For instance, in Strite v. 
McGinnes, 64-1 USTC Par. 92,442 
(1964), the court pointed out that 
the term “benefit” is a much broader 
word than “support” and has no such 
limited meaning as the later word. 
The court then referred to its defi- 
nition in Worchester’s Dictionary as 
“advantage, gain, profit and its 
manifest signification is anything 
that works to the advantage or gain 
of the recipient.”'* Another court has 
stated, “Benefit means everything 
that is connoted by the term ‘sup- 
port’ or ‘maintenance’ as well as it 
can, in a proper case, be construed 
to embrace many things over and 
beyond bare necessities.””° 


Based of the 
broadest meaning of 
“benefit,” another 
possible permissible 
purpose for a 
distribution might 
be to enable a 
beneficiary to start 
a business. 


There is one reported decision in 
which a beneficiary requested an 
invasion of a trust to purchase for 
himself a $4.5 million jet pursuant 
to a provision authorizing distribu- 
tions for his “support, maintenance, 
benefit and education.”(emphasis 
added)”! Although the court did not 
approve the invasion of principal in 
this instance, its decision was based 
on the fact that the settlor used the 
conjunctive word “and” rather than 
the disjunctive term “or.” If the provi- 
sion authorizing distributions had 
been for the “support, maintenance, 
benefit or education” of the benefi- 
ciary, the implication of the court was 
that an invasion to purchase the 
plane would have been a permissible 
expenditure. Notwithstanding the 
decision in this case, it still indicates 
the possible breadth of the term “ben- 
efit” under appropriate circumstances 
as including the whims and desires 
of the beneficiary. 

There are two cases which appear 
to permit a trustee, pursuant to a 
discretionary invasion provision 
authorizing distributions for a 
beneficiary’s “benefit,” to pay over 
the entire principal to the benefi- 
ciary, thereby terminating the 
trust.” As long as the rest of the will 
or trust does not contain any limi- 
tations on such power, the definition 
of this term is broad enough to per- 
mit a termination. 

Another example of a possible 
authorized distribution pursuant to 
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a “benefit” standard is an invasion 
to permit the beneficiary to pur- 
chase a house. Although the court 
in In Re Levinson’s Will, 162 
N.Y.S.2d 287 (1957), stated that it 
would not advise the trustees in 
advance as to whether they could 
invade principal for this purpose, 
the court pointed to the broad pow- 
ers given in the trust to the trust- 
ees which included the power to 
make distributions “for the purposes 
of making any provisions that my 
said trustees shall deem proper for 
the benefit of both or either.”*’ (em- 
phasis added) 

Based of the broadest meaning of 
the term “benefit,” another possible 
permissible purpose for which a 
trustee could make a distribution 
might be to enable a beneficiary to 
start a business. Although there are 
no cases on point, such a distribu- 
tion is clearly something that could 
result in gain or profit to the ben- 
eficiary as envisioned by the defini- 
tion of this term. This assumes, of 
course, that the trustee is reason- 
ably satisfied that the beneficiary 
has the knowledge, experience, and 
ability to successfully run the type 
of business involved. Other possible 
permissible purposes for which dis- 
tributions could be made for a 
beneficiary’s “benefit” could be to 
pay off debts of the beneficiary” or 
for cosmetic surgery since both 
these distributions would provide 
the requisite gain, advantage, or 
profit to the beneficiary. 

Considering the extremely broad 
scope of what constitutes “benefit” 
to a beneficiary, there appears to be 
only one type of distribution that 
would not be permissible even when 
the trust indicates an intention that 
this term be afforded its broadest 
meaning. A distribution requested 
by the beneficiary to aid or benefit 
others (unless possibly if they are 
the dependents of the beneficiary”) 
would not be for the beneficiary’s 
“benefit.” In one case the beneficiary 
wanted the trustees to invade prin- 
cipal to establish a cardiac research 
unit at a hospital in memory of the 
settlor.*° The court denied her re- 
quest since the settlor stated else- 
where in the will that his para- 
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mount intention was that his wife 
have anything she required or de- 
sired for “her personal welfare and 
comfort” thus limiting the purposes 
for which distributions could be 
made. But even if the above quoted 
language were not included, it is 
questionable whether distributions 
to assist others would be permitted 
pursuant to a “benefit” standard. 
The parameters of this standard 
indicates that only distributions 
that provide advantage, profit, or 
gain to the beneficiary are permit- 
ted.*’ A distribution to assist others 
does not provide the beneficiary any 
direct advantage, profit, or gain. Al- 
though such gifts might result in an 
advantage to the beneficiary’s estate 
(in the form of estate tax savings), 
there is no financial gain or advan- 
tage directly to the beneficiary that 
would justify the distribution. 

© Unlimited Distributions 

If the trustor wants to make the 
type of permissible trust distribu- 
tions virtually unlimited, he or she 
would want to consider the inclusion 
of either a “happiness” or an “enjoy- 
ment” standard. With respect to the 
term “happiness,” one court has 
stated, “It is, of course, true that it is 
difficult to define precisely what hap- 
piness means, but happiness is essen- 
tially a subjective matter that must 
be left to the honest determination of 
the widow ... . If the widow should 
desire to provide permanently for the 
adopted children or for near relatives 
such a desire would be within the 
term ‘happiness.””* 

As to the term “enjoyment,” the 
Tax Court has stated that a power 
to invade principal for such a pur- 
pose is so broad it “may not be lim- 
ited at all.” 

The effect of the inclusion of the 
standard “happiness” in a trust has 
been considered by the U.S. Su- 
preme Court in Merchant’s National 
Bank v. Commissioner, 320 U.S. 256 
(1943). This case is significant for 
two reasons. First, it recognized that 
the term “happiness” includes men- 
tal satisfaction as well as physical 
comfort.*° Secondly, the opinion 
cataloged a number of expenditures 
that would be authorized under a 
“happiness” standard.*' These ex- 


penditures included the purchase of 
two automobiles and a fur coat for 
the beneficiary, two pleasure trips, 
financial assistance for the 
beneficiary’s niece, financial 
help to send the beneficiary’s grand- 
nephew through medical school, and 
the purchase of a fur coat for one of 
her late husband’s daughters. These 
type of expenditures indicate that a 
“happiness” standard permits the 
trustee to make distributions not 
only to satisfy the “whims” and “de- 
sires” of the beneficiary for her own 
wants but also to aid and assist oth- 
ers. It is indeed a very broad term 
and like the term “enjoyment” the 
type of permissible distributions 
may also be unlimited.*” An example 
of another type of distribution that 
can be made pursuant to a provision 
for someone’s happiness, one court 
has ruled that the trustee had the 
discretion to cancel obligations owed 
by the beneficiary to the trust is 
because “such action would be con- 
ducive to the happiness of the ben- 
eficiary”*® 


Consideration of Beneficiary’s 
Income, Other Resources in 
Exercising Standard 

Are the beneficiary’s income and 
other resources required to be con- 
sidered by the trustee in the exer- 
cise of a broad invasion power? In 
this respect, consideration of the 
beneficiary’s income and other re- 
sources are clearly factors that could 
limit the size of a requested distri- 
bution and affect the decision as to 
whether a distribution is warranted 
at all. Further, if income and other 
resources are not considered, any 
distribution would reduce the size 
of the trust which brings into con- 
sideration the issue of the trustee’s 
duty to protect the interests of re- 
maindermen.” 

The trustor’s intent is controlling 
in answering this question. How- 
ever, in the absence of any clear in- 
dication of the trustor’s intent in the 
trust, the author suggests that 
whether an individual’s income or 
other resources must be considered 
probably depends to a large extent 
on which standard is used. 

If the trustee can make distribu- 


tions for the beneficiary’s “welfare,” 
an argument can be made that the 
beneficiary’s income and other re- 
sources should be considered. As an 
example, assume that the stated 
purpose set forth in the trust is to 
provide for the beneficiary’s “wel- 
fare.” If the beneficiary has substan- 
tial income or other assets, his or 
her income and/or other assets al- 
ready provide certain degree of wel- 
fare. Unless the trust indicates some 
higher degree of welfare, or specifi- 
cally states that the individual’s in- 
come and/or other resources should 
be ignored in determining his wel- 
fare, the beneficiary’s income and/ 
or other assets would arguably be 
relevant factors in any decision as 
to whether or not a trust distribu- 
tion is warranted. 

On the other hand, however, if the 
trust agreement adopted either a 
“benefit”or “happiness” standard, a 
strong argument can be made that 
the beneficiary’s income should not 
be considered. As noted above, the 
use of the term “happiness” in most 
cases indicates the settlor’s intent 
to provide for the beneficiary’s 
whims and desires. As long as the 
rest of the trust confirms an intent 
to provide for such whims and de- 
sires, requiring or even permitting 
the trustee to consider the 
beneficiary’s income and/or other 
resources would be inconsistent 
with the settlor’s wishes.* 

Notwithstanding the above, the 
law is far from clear as to whether 
or not income and/or other resources 
should be considered in making dis- 
tributions under broad invasion 
standards. Therefore, as discussed 
below, this is an issue that should 
be clarified in the drafting of the 
invasion provision. 


Consideration of 
Standard of Living 

In the context of each broad inva- 
sion standards discussed above, 
there has been at least one decision 
as to whether the beneficiary’s sta- 
tion in life/standard of living** must 
be taken into account by the 
trustee.*’ In light of these decisions, 
can a general rule be formulated as 
to these standards? Before attempt- 
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ing to formulate such a general rule, 
it might be helpful to first examine 
how consideration of a beneficiary’s 
station in life could affect a broad 
invasion standard? 

Consider, for example, the effect 
that the beneficiary’s station in life 
has on a standard such as “benefit.” 
In Salisbury v. U.S., 377 F.2d 700 
(1967), the court considered whether 
the trustee was required to consider 
the beneficiary’s station in life un- 
der a “benefit” standard. The court 
indicated that “the extent of per- 
missible invasion would be limited 
to maintenance of the beneficiary’s 
‘station in life”’** In effect, what such 
a court-imposed limitation does is 
transform to a “benefit” standard 
into a “maintenance in accordance 
with the beneficiary’s station in life” 
standard. Therefore, if the station 
in life of the beneficiary is working 
class, in theory at least no distribu- 
tions from the trust would be per- 
mitted in excess of those distribu- 
tions necessary to maintain the 
beneficiary in that lifestyle. A 
beneficiary’s station in life has the 
effect of drastically limiting the type 
of distributions that otherwise 
might be permissible under many 
broad invasion standards. 

In many cases, this is not what the 
trustor would have intended by us- 
ing a broad invasion standard. Par- 
ticularly if the trustor adopts a “ben- 
efit” or “happiness” standard, what 
the trustor presumably would have 
wanted is to permit the trustee to 
make distributions to satisfy the 
whims and desires of the benefi- 
ciary. Requiring the trustee to con- 
sider the beneficiary’s station in life 
to a large extent negates the defini- 
tion of the term “benefit” as provid- 
ing gain, advantage and profit to the 
beneficiary. How can there be any 
advantage, gain, or profit if distri- 
butions are limited solely to those 
distributions which maintain the 
beneficiary's previous station in life? 
Similarly, under a “happiness” stan- 
dard, a determination that the 
beneficiary’s station in life is rel- 
evant might negate to a large extent 
the trustor’s purpose for using such 
a broad and subjective term. 

To avoid any uncertainty as to 


Requiring the trustee 
to consider the 
beneficiary's station 
in life negates the 
definition of the term 
“benefit” as providing 
gain, advantage, 
and profit to 
the beneficiary. 


whether a beneficiary’s station in 
life is relevant not only in the con- 
text of a “benefit” standard but in 
connection with all other broad in- 
vasion standards, this aspect should 
be clarified in the drafting of the 
invasion provision. 


Weighing Interests 
When Trust Contains 
Broad Invasion Powers 
From the preceding discussions 
the reader can see that there are two 
classes of broad invasion standards. 
The first class would include those 
standards which do not permit dis- 
tributions to satisfy the whims, de- 
sires and caprice of the beneficiary. 
This category would include stan- 
dards such as “comfort,” “best inter- 
est,” and “welfare” (as long as “wel- 
fare” is not intended to be 
equivalent to “happiness”). The sec- 
ond class includes those standards 
that permit distributions to satisfy 
the whims, desires, and caprices of 
the beneficiary. Included within this 
second class are distributions for a 
beneficiary’s “benefit,” “happiness,” 
“enjoyment,” and “welfare” (when 
“welfare” is the being used as the 
equivalent to happiness). 
Depending upon which class a 
particular standard fits, there are 
certain fiduciary responsibilities 
that the trustee may or may not 
have. These responsibilities relate 
to the interests of remaindermen 
and the future needs of the current 
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beneficiary. With a standard that 
fits within the first class, the trustee 
would almost certainly have the 
duty to consider how any proposed 
distribution could adversely affect 
the interests of remaindermen* 
and/or the future needs of the cur- 
rent beneficiary.*! However, if the 
standard fits within the second 
class, the trustee’s responsibilities 
under Florida law are far from clear. 
Consider, for example, a trust call- 
ing for distributions under a “ben- 
efit” standard. In such a trust, the 
trustee must give consideration to 
the beneficiary’s sobriety, his com- 
petency to manage and husband 
property,*” and other relevant cir- 
cumstances“ in deciding whether to 
make a current distribution. But, 
assuming the trustee gives due con- 
sideration to these factors, based on 
a literal definition of the term “ben- 
efit,” the primary focus is on 
whether the proposed distribution 
will result in some type of gain, 
profit, or advantage to the benefi- 
ciary. This standard permits distri- 
butions to satisfy the whims and 
desires of the beneficiary.** If the 
trustor wanted to permit the trustee 
to provide some gain to the benefi- 
ciary, he or she would have to also 
recognize that the interests of the 
remaindermen would be reduced 
accordingly and that a substantial 
distribution would affect the 
amount of the trust assets avail- 
able for future distributions to this 
beneficiary. Consequently, under a 
“benefit” standard a logical argu- 
ment can be made that the trustee 
need not even consider the inter- 
ests of remaindermen and the fu- 
ture interests of this beneficiary in 
deciding whether to make a distri- 
bution as he would have to under 
a “best interest” or a “welfare” 
standard. In support of this con- 
cept, in the two cases discussed 
above in which a “benefit” stan- 
dard permitted the termination of 
trusts, the courts did not even 
mention the remaindermen’s inter- 
ests or the beneficiary’s future 
need for the now depleted trust 
assets as being relevant factors. 
On the other hand, at least as far 
as the interests of remaindermen 
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are concerned, the trustee must also 
consider the rule set down in Mesler 
v. Holly, 318 So. 2d 530, 533 (Fla. 
DCA 1975), that “[e]ven unlimited 
power of invasion is subject to im- 
plied limitations to protect remain- 
dermen.”* Even though Mesler 
dealt with the significance of abso- 
lute discretion as opposed to a broad 
invasion power, the rule in Mesler 
appears to be equally applicable in 
this later instance because a stan- 
dard such as “happiness” provides 
essentially an unlimited power of 
invasion to the trustee. Because a 
trustee might owe a duty to remain- 
dermen,*® even when an extremely 
broad invasion power is present, and 
to avoid the time and expense of 
having to obtain a court order prior 
to every distribution, the drafter 
should provide guidance in the trust 
instrument. 


Drafting Suggestions 

When drafting trusts that include 
broad invasion powers, the attorney 
might want to consider the following: 

1) Separate the broad invasion 
power from other invasion stan- 
dards. Assuming the client desires 
that the broad invasion standard 
should be an independent basis 
upon which the trustee can make a 
decision to distribute trust assets, 
the broad invasion standard should 
be set forth in a separate paragraph. 
Combining the broad invasion stan- 
dard with another invasion stan- 
dard (i.e., “support”) in the same 
provision through the use of the con- 
junction “and could cause confusion 
as to whether the trustor intended 
the broad standard to be a separate 
standard for invasion and might 
bring into consideration the doctrine 
of ejusdem generis.””’ 

2) Indicate that the trustor’s intent 
is to give the invasion standard its 
broadest meaning. Assuming that a 
client wants to provide the trustee 
the broadest possible authority un- 
der the invasion standard used, lan- 
guage supporting or confirming that 
broad meaning should be included. 
This will minimize the risk that a 
court might decide that the trustor 
wanted to give the standard less 
than its broadest meaning. The fol- 


lowing provision is suggested: 


I have provided the trustee in this trust 
with the power to make distributions 
for my wife’s “welfare.” It is my express 
intention that the term “welfare” 
should be given its broadest meaning 
as set forth in the current edition of 
Black’s Law Dictionary and that any 
distribution that is permissible under 
that definition is a permissible distri- 
bution under this trust, and provided 
further that permissible distributions 
shall include not only those distribu- 
tions that provide for my wife’s physi- 
cal welfare but also those distributions 
that bring her mental satisfaction. 


3) Define the interests of the re- 
maindermen. Because of the uncer- 
tainty as to a trustee’s duty to re- 
mainder beneficiaries when a broad 
invasion power is used, this issue 
should also be addressed in the 
drafting of the invasion provision. 
As indicated above, even with a 
standard such as “happiness,” there 
is case law to the effect that a 
trustee must consider how a pro- 
posed distribution would affect the 
interests of the trust’s remainder- 
men.** Because of this, in many in- 
stances when a broad invasion 
power is involved, a trustee will ei- 
ther deny a borderline distribution 
or may seek prior court approval 
which will result in additional legal 
expenses to the trust. 

A client can always release the 

trustee from his or her duty to pro- 
tect the interests of remaindermen. 
In most cases, the client’s decision 
to use a standard such as “benefit” 
or “happiness” is a pretty good indi- 
cation of his intent that the inter- 
ests of the remaindermen are sec- 
ondary and that the current 
beneficiary is the primary object of 
the settlor’s bounty. To avoid any 
uncertainty, however, it would be 
better to clarify this issue in the 
governing instrument. The following 
is a suggested provision assuming 
the trustor wants to favor the cur- 
rent beneficiary: 
In exercising the power to invade the 
principal of this trust for my wife’s “best 
interests,” the trustee shall concern it- 
self primarily with the interests of my 
wife and need not be concerned with 
what, if any, part of the principal remains 
for the remaindermen upon her death. 

4) Define the trustee’s duty regard- 
ing the future needs of the benefi- 


ciary. Because there is very little 


existing case law regarding this is- 
sue, the invasion provision should 
clearly set forth the client’s inten- 
tion regarding the possible future 
needs and welfare of the current 
beneficiary. Particularly with stan- 
dards such as “comfort,” “best inter- 
ests,” and “welfare,” providing for 
the future needs of the beneficiary 
might be extremely important to the 
trustor. With standards such as 
“benefit” or “happiness,” however, 
the choice of such a term would in 
many cases indicate that the 
beneficiary’s present whims and 
desires are paramount. To avoid any 
questions, however, it is better 
clearly to set forth the trustor’s in- 
tent. A possible suggested provision 
could provide: “My trustee [shall] 
(need not] consider the future wel- 
fare and well-being of my wife in 
deciding whether to make a current 
distribution pursuant to the above 
invasion standard.” 

6) Make it clear that the trustee’s 
judgment is controlling. In the 
1960s, the Internal Revenue Service 
argued in two cases* that invasion 
standards such as “welfare,” “best 
interest,” “benefit,” and “happiness” 
were so subjective (from the 
beneficiary’s standpoint) that, if a 
beneficiary requested a distribution 
and the trustee refused to make 
such a distribution, a state court 
would feel compelled to order the 
distribution. Presumably, the IRS’s 
position in these two cases stems 
from the language used in Commis- 
sioner of Internal Revenue v. Mer- 
chants Bank of Boston, 132 F.2d 483, 
486 (1942). In that case, the court 
stated that with a standard such as 
“happiness,” the beneficiary was the 
best judge of what makes her happy. 
The IRS therefore attempted to take 
this argument to its logical conclu- 
sion and apply it to all broad inva- 
sion standards. Fortunately, the 
courts did not agree with the IRS’s 
argument in either of these cases. 

What the IRS’s position in these 
two cases does point out, however, 
is the need to clarify that the trus- 
tor is relying on the trustee’s deter- 
mination, and not upon the 
beneficiary’s opinion, in matters re- 
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lating to the timing and amount of 
trust distributions. Even though a 
beneficiary has no power to control 
a trustee’s action,’ by making this 
point clear in the governing instru- 
ment the beneficiary may be de- 
ferred from challenging the trustee’s 
exercise of discretion. 

Because of the uncertainty as to 

whether the beneficiary’s income, or 
other resources, or the beneficiary’s 
station in life should be considered 
when broad invasion standards are 
used, the drafter should explicitly 
address these matters as well. The 
following is a suggested provision to 
accomplish these objectives: 
The trustee may also pay to my wife so 
much or all of the principal of the trust 
estate as the trustee, in his total, abso- 
lute and complete discretion, deems ad- 
visable from time to time for her best 
interests. It is my specific intention to 
rely totally and completely upon the 
judgment and wisdom of my trustee re- 
garding (1) what he considers to be in 
my wife’s best interests, (2) whether or 
not to make any distribution to my wife 
for her best interests, and (3) the amount 
of any distribution made even if it re- 
sults in the distribution of the entire 
trust estate. My trustee need not con- 
sider the wishes and/or desires of my 
wife regarding whether or not a distri- 
bution should be made nor her wishes 
or desires regarding the amount of any 
distribution. My trustee need not con- 
sider the income or other assets of my 
wife, or her station in life, in deciding 
whether or not to make a distribution. 
To the extent permitted by law, the de- 
termination by my trustee as to both the 
propriety and amount of any distribu- 
tion shall not be subject to question by 
anyone, including my wife and/or the 
remaindermen. 


Conclusion 

A broad invasion standard can be 
a welcomed addition to many trusts. 
In selecting the most appropriate 
broad invasion standard for a client’s 
trust, the estate planner should ob- 
viously look for a standard that will 
provide the greatest flexibility to the 
trustee while at the same time pro- 
viding certainty to all parties in- 
volved. It should be noted that most 
of the better trust company form 
books use either a “best interests” or 
a “welfare” standard and sometimes 
add a “comfort” standard. At least in 
their opinion, these standards pro- 
vide the most flexibility and present 
the least problems. UO 
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Workers’ Compensation Law 


Reasonable Consideration of Medicare’s 
Interests in Workers’ Compensation Settlements 


A Comprehensive Analysis of Significant Developments Affecting 
Injured Workers, Employers, Carriers, Physicians, and their Attorneys 


he United States admin- 

isters the Medicare pro- 

gram through the De- 

partment of Health and 
Human Services (HHS). HHS ad- 
ministers Medicare through the 
Centers for Medicare and Medicaid 
Services (CMMS), formerly known 
as the Health Care Financing Ad- 
ministration (HCFA), an agency of 
the HHS. While the local SSA of- 
fice processes applications for en- 
rollment, day-to-day administra- 
tion and operation of the Medicare 
program is handled through private 
insurance companies that have con- 
tracted with the government as ei- 
ther Part A intermediaries or Part 
B carriers. 

Medicare is health insurance for 
the elderly and disabled available 
as a result of contributions through 
payroll deductions (FICA). Medi- 
care is divided into two parts that 
differ in terms of benefits, eligibility, 
and administration. Medicare Part A 
covers the hospital insurance pro- 
gram, including hospital expenses, 
skilled nursing facilities, home health 
care, and hospice care. Medicare Part 
Bis the supplemental medical insur- 
ance program, covering physicians’ 
services and miscellaneous ancillary 
health care expenses. 

Part A will primarily cover hos- 
pitalization and will pay partially 
for semiprivate room and board, 
general nursing, and miscellaneous 
services and supplies while a ben- 
eficiary is hospitalized, as well as 
home health care and hospice care 
for qualified beneficiaries. Part B 
pays partially for physician’s ser- 
vices, inpatient and outpatient 


by Rafael Gonzalez 


Medicare will not pay 
for any medical item 
or service that should 


be paid under a workers’ 


compensation law. 
Medicare's interest 
should be considered 
when settling any 
such claim. 


medical and surgical services and 
supplies, physical and speech 
therapy, diagnostic tests, durable 
medical equipment, and similar 
items, in or out of the hospital. 
The act at 42 U.S.C. §1395 et seq. 
provides, in relevant part, that 
Medicare shall not make payments 
with respect to any item or service 
to the extent that payment has been 
made, or can reasonably be ex- 
pected to be made, promptly under 
a workers’ compensation law or 
plan of the U.S. or a state or under 
an automobile or liability insurance 
policy or plan including a self-in- 
sured plan or under no fault insur- 
ance. See also 42 C.F.R. §411.40. 
Therefore, if CMMS determines 
that the workers’ compensation 
settlement language represents an 
attempt to shift responsibility from 
the workers’ compensation carrier 
to Medicare, CMMS can disregard 


the settlement provisions and ap- 
portion the lump sum between in- 
demnity and medical allocations. 42 
C.F.R. §411.46. 

CMMS not only has a subroga- 
tion right but also a direct right of 
action to recover payment against 
any entity that is required or re- 
sponsible (directly, as a third-party 
administrator, or otherwise) to 
make payment with respect to such 
item or service. The government 
also has a right to join or intervene 
in any action related to the events 
that gave rise to the need for the 
item or service. CMMS will recover 
benefits from third parties that is- 
sue or receive payments including 
employer, insurance carrier, plan, 
program, third-party administrator, 
beneficiary, provider, supplier, phy- 
sician, attorney, state agency, or 
private insurer. 

If CMMS is successful in the ac- 
tion against the third party payer 
(we carrier), the third party payer 
is liable to reimburse Medicare 
even if the claim has settled and the 
beneficiary or provider paid. If 
CMMS is successful in an action 
against the beneficiary and the 
settlement funds are depleted, fu- 
ture Medicare benefits or Title II 
benefits may be reduced or delayed. 


Medicare’s Handling of 
Workers’ Comp Settlements 
Medicare regulations distinguish 
between a commutation and a com- 
promise settlement. Commutation 
settlement is a lump-sum compen- 
sation award that stipulates that 
the amount paid by the employer/ 
carrier is intended to compensate 
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the individual for all future medi- 
cal expenses required because of the 
work-related injury or disease. 
Medicare payments for such services 
are excluded until medical expenses 
related to the injury or disease equal 
the amount of the lump-sum pay- 
ment. 42 C.F.R. §411.46(a). Medicare 
will not pay injury-related benefits 
until the claimant presents injury- 
related medical bills totalling an 
amount equal to the total amount the 
settlement allocated to future medi- 
cal care and treatment. The settle- 
ment must allocate a reasonable 
amount for future medicals, and 
Medicare will confer coverage for in- 
jury related expenses when the claim- 
ant has exhausted the settlement al- 
location. 

A lump-sum compromise settle- 
ment is deemed to be a workers’ 
compensation payment for Medicare 
purposes, even if the settlement 
agreement stipulates that there is 
no liability, no employer/employee 
relationship, or that there is no 
causal connection between the acci- 
dent and resulting injury under the 
workers’ compensation law or plan. 
Therefore, Medicare envisions the 
compromise settlement mainly as 
one that occurs when the carrier 
contests compensability. Medicare 
will scrutinize the settlement agree- 
ment after approval by WC for an 
indication of whether the settlement 
amount was intended for future 
medicals and conversely, whether 
the facts reveal any attempt to ma- 
nipulate the settlement process so 
as to shift future medicals liability 
to Medicare. If a settlement appears 
to represent and attempt to shift the 
responsibility for payment of medi- 
cal expenses, even though the facts 
show that the condition is work-re- 
lated, Medicare will not pay for 
treatment of that condition. 42 
C.F.R. §411.46(b). 


Ensuring Proper 
Use of Settlements 

In December 1999, as an expan- 
sion of the Clinton Administration’s 
campaign against waste, fraud, and 
abuse, the then Health Care Financ- 
ing Administration (HCFA) an- 
nounced the first national coordina- 


Medicare envisions 
the compromise 
settlement mainly 
as one that 
occurs when the 
carrier contests 
compensability. 


tion of benefits (COB) contractor as 
Group Health, Inc., of New York. The 
COB contractor’s task was to coor- 
dinate Medicare payments with 
other insurance companies by col- 
lecting, managing and reporting 
claims information to ensure that 
health care claims are paid by the 
primary insurer (WC, liability, group 
health) before uncovered expenses 
are sent to the secondary insurer 
(Medicare). 

Medicare’s newly invigorated ef- 
fort to ensure that workers’ compen- 
sation settlement proceeds are prop- 
erly used for medical payments 
before Medicare kicks in has there- 
fore caught the attention of worker 
advocates and insurers alike. 
Medicare’s statement that if pro- 
ceeds are not properly used, they 
have authority to go after anyone 
and everyone in the chain for reim- 
bursement—attorneys, health care 
providers, insurers, and claimants— 
was designed to catch attention, and 
it has. 

There are several components of 
the agency’s new effort. Medicare 
insists, without question, that any 
payments it makes for medical ser- 
vices in an open compensation claim 
are to be reimbursed as part of the 
settlement of the claim. There is no 
controversy about this issue. If the 
parties are settling a claim, they 
must ensure any Medicare pay- 
ments for medical services related 
to the injury are reimbursed as part 
of the settlement. If you are uncer- 
tain if Medicare has made any pay- 
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ments, GHI, the Medicare contrac- 
tor for coordination of benefits, can 
check on the status. Call them at 
800-999-1118. If you fail to do this, 
Medicare will pursue reimburse- 
ment from someone, or everyone, in 
the chain. 

If the parties are settling a claim 
where there is a reasonable expec- 
tation that Medicare-covered medi- 
cal attention will be needed in the 
future, and the settlement is over 
$250,000, the parties must make a 
reasonable allowance for the future 
projected costs. If such an allowance 
is not made in the form of an alloca- 
tion or set-aside arrangement for fu- 
ture medicals, Medicare may claim 
the entire settlement amount as an 
allowance for medicals. And Medicare 
will pay no benefits to the claimant 
for any medical services that may be 
linked to the occupational injury un- 
til the settlement amount is ex- 
hausted. 42 CFR §411.46(a). 

The definition of a reasonable set- 
aside continues to be a difficult is- 
sue for all involved. Since most con- 
tested cases involve different 
opinions of what the future holds for 
the claimant, there is not usually 
consensus on the issue of future 
medical needs. Nevertheless, if the 
claimant will likely seek medical at- 
tention for the work-related injury 
at some future point, Medicare will 
not pay for the services unless a rea- 
sonable allocation has been made in 
the settlement and the claimant can 
show he spent that allocation on 
medical bills for Medicare-covered 
services. 

If the claimant is a current Medi- 
care beneficiary at the time of settle- 
ment, Medicare requests that the 
settlement and allocation be sub- 
mitted for approval prior to its sign- 
ing, regardless of the amount of 
medical payments. involved. 
Medicare’s regional offices are re- 
sponsible for this approval. While 
they recognize that there is no statu- 
tory basis for the mandatory 
preapproval request, the stated ben- 
efit to the Medicare beneficiary is 
that once an agreement is approved, 
future Medicare coverage is assured 
after the approved allocation has 
been exhausted. 
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If the claimant is not yet a Medi- 
care beneficiary, but can reasonably 
be expected to become Medicare-eli- 
gible within 30 months of the settle- 
ment and the settlement is above 
$250,000, Medicare expects that its 
interests will be taken into account 
in the settlement and strongly en- 
courages all parties involved to con- 
sult with Medicare prior to a final 
settlement. The consult is not re- 
quired, as it is for current benefi- 
ciaries, but clearly Medicare officials 
will be looking at such settlements 
closely if not consulted beforehand. 

If the claimant is not a current 
Medicare beneficiary, is not ex- 
pected to become a Medicare ben- 
eficiary within 30 months following 
the settlement, and the total settle- 
ment amount is less than $250,000, 
Medicare’s position is that they 
waive any interest in the settlement. 
However, Medicare officials have 
warned that this waiver is always 
subject to the Office of General 
Counsel review and change. Many 
observers, including this author, 
suspect that once Medicare gets ac- 
cess to the Social Security 
Administration’s or state workers’ 
compensation databases that allow 
them to track claimants more effi- 
ciently, the 30-month and $250,000 
thresholds will change or disappear. 


Amount Placed in 
Medicare Set-Aside 
Practically speaking, the amount 
of money placed in a Medicare set- 
aside is not negotiable between the 
workers, employer, and insurer. In- 
stead, allocation experts are con- 
sulted to determine such amount. 
These experts begin the allocation 
process by performing in-depth 
evaluations of the injured worker’s 
medical records. Inquiries are then 
made to medical providers to deter- 
mine the future medical treatment 
anticipated for the worker. Next, a 
review is conducted of Medicare 
regulations to determine what part 
of that treatment Medicare would 
normally cover, as that is the only 
treatment for which money must be 
set aside. A projection is then made 
of the likely expenses for the cov- 
ered treatment based upon the ap- 


plicable workers’ compensation or 
Medicare fee schedule. This is the 
amount that should be placed in the 
Medicare set-aside. 

The negotiated amount need not 
equal “all future medical expenses.” 
After all, projected future medical 
expenses are only estimates, as no 
one can know for sure. The goal is 
to set aside an amount sufficient to 
demonstrate that Medicare’s inter- 
ests have been reasonably consid- 
ered. CMMS will require the ben- 
eficiary to place the negotiated 
amount allocated to future injury- 
related medical expenses that would 
otherwise be covered by Medicare 
into a Medicare set-aside agreement 
to ensure that Medicare will pay 
future benefits once the set aside 
amount is gone. 

The analysis necessary in each 
individual case to arrive at an ap- 
propriate amount with which to 
fund the Medicare set-aside agree- 
ment is complex. It requires refer- 
ence to the past medical expense 
history of the workers’ compensa- 
tion claim, medical reports and 
records, life care plans, and other 
detailed information necessary to 
make a reasonable medical expense 
projection. Every workers’ compen- 
sation case is different. Each claim- 
ant will have different needs. Each 
case will require specific facts and 
circumstances involved. No form can 
possibly cover every foreseeable con- 
tingency for every possible workers’ 
compensation claimant. 


Getting CMMS Approval 
Industry literature suggests that 
involving CMMS in the determina- 
tion of the amount that will be allo- 
cated toward future medical ex- 
penses is the only way to ensure 
Medicare eligibility after the funds 
are exhausted. Additionally, written 
and verbal communications with 
CMMS regional offices reflect the 
agency’s strong preference to be in- 
volved in lump-sum settlement ne- 
gotiations so as to ensure the 
beneficiary’s continued eligibility for 
Medicare coverage. So, if a settle- 
ment figure can be rejected by Medi- 
care because it seemingly attempts 
to shift claims payment responsibil- 


ity to Medicare, the only way to truly 
ensure coverage is to secure CMMS 
approval of the amount before final- 
izing the settlement. Otherwise, an 
unrecognized lump-sum compro- 
mise can affect claimant’s eligibil- 
ity for Medicare services and all 
other parties’ responsibilities re- 
garding same. 

Medicare set-aside agreements 
have been recognized as a way of 
balancing Medicare’s interests in a 
workers’ compensation settlement 
that purports to close future medi- 
cal benefits and an injured workers’ 
entitlement to Medicare benefits 
after receiving such a settlement. 
Medicare set-aside agreements, al- 
though very similar to the Medicare 
set-aside custodial funds, instead of 
a trust or custodial fund, the em- 
ployer or insurer may purchase an 
annuity or structured settlement 
form which a designated amount 
each month will go toward the in- 
jured workers’ medical care. Under 
a Medicare set-aside agreement, 
Medicare will agree to pay for the 
cost of medical care above that 
amount, but CMMS must approve 
the amount of the settlement, the 
payment plan, and the settlement 
documents. When this is done, Medi- 
care will “sign off’ on the agreement 
to pay any additional medical costs 
above the amount provided by the 
settlement. 

A Medicare set-aside custodial 
fund, on the other hand, may be 
funded with a lump sum of money 
or a structured settlement desig- 
nated to cover future medical ex- 
penses that Medicare would ordi- 
narily cover. The beneficiary of the 
fund may either submit the bills for 
medical treatment related to his or 
her work-related injury to the cus- 
todian or the bills may be sent di- 
rectly to the custodian by the medi- 
cal care provider. The custodian is 
required to provide a regular ac- 
counting to Medicare detailing all 
expenses paid for the worker’s medi- 
cal treatment. After the fund is ex- 
hausted, the beneficiary becomes 
eligible for Medicare to pay any and 
all future medical expenses that 
Medicare would normally cover. 

To establish a Medicare set-aside 
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custodial fund, approval must usu- 
ally be obtained from the Centers 
for Medicare and Medicaid Services. 
If CMMS approves the amount that 
will be deposited into the custodial 
fund, Medicare will waive any 
claims against the employer or in- 
surer for the worker’s medical treat- 
ment costs and will agree to pay 
such expenses after the fund has 
been exhausted. It is important to 
remember that only the medical 
expenses that Medicare would usu- 
ally pay need to be set aside. 

In order to approve a settlement 
agreement incorporating a Medicare 
set-aside custodial fund, CMMS 
must be provided with all of the rel- 
evant facts concerning a worker’s 
injury and his or her medical treat- 
ment. The factors that CMMS uses 
to determine whether a Medicare 
set-aside custodial fund amount will 
be approved include, but are not lim- 
ited to, the following: 

© Date of entitlement to Medicare; 

e Basis for Medicare entitlement 
(disability or age); 

¢ Type of injury or illness; 

e Age of the beneficiary (includ- 
ing an evaluation of whether the 
beneficiary’s condition would 
shorten his or her life span); 

e Classification of the 
beneficiary’s disability (i.e., perma- 
nent, total, or partial); 

¢ Prior and future medical needs 
of the beneficiary due to the injury 
or illness; 

¢ Whether the compensation is for 
the beneficiary’s lifetime or for a 
lesser period of time; 

e State law governing how long 
workers’ compensation is obligated 
to cover the services related to the 
injury or illness; 

e¢ Whether the beneficiary’s con- 
dition is stable or if medical dete- 
rioration is foreseen; and 

¢ Living arrangement of the ben- 
eficiary and the level of contin- 
ued care required. 

In addition to submitting the 
above information, a copy of rel- 
evant documentation, including a 
copy of the settlement agreement 
and some of the worker’s recent 
medical records, should be provided 
to CMMS to assist it in evaluating 


the proposed settlement agreement. 
It is important to remember that no 
“form” agreement should be used as 
all relevant factors must be consid- 
ered and appropriately addressed in 
each agreement. 


Administration of the 
Medicare Set-Aside 

Medicare set-asides may be ad- 
ministered by the injured worker. 
Several stringent guidelines how- 
ever, must be followed if this option 
is utilized. In fact, an injured worker 
is essentially held to the same stan- 
dards to which a custodian is held 
with regard to what may and may not 
be paid from the set-aside fund. In 
addition, the same reporting require- 
ments must be met by the worker. 

Medicare set-asides may also be 
administered by custodians. Indeed, 
if the amount of the set-aside is sig- 
nificant, it is often advisable to uti- 
lize a custodian for the administra- 
tion of the fund. Medical providers 
for injured workers covered by a 
Medicare set-aside may send bills 
for their services directly to the cus- 
todian. The custodian pays the 
medical bills in accordance with ei- 
ther the applicable state workers’ 
compensation fee schedule or the 
Medicare fee schedule, depending 
upon which fee schedule the settle- 
ment agreement indicates or upon 
which allocation was based. 

The custodian is limited, however, 
in what may be paid from the set- 
aside fund with regard to medical 
expenses. First, the custodian may 
only pay for treatment that Medi- 
care would usually cover. In addi- 
tion, the fund must only be used to 
pay for medical expenses connected 
with the work-related injury. Fur- 
thermore, no expenses may be paid 
from the Medicare set-aside fund 
until the worker is actually a Medi- 
care beneficiary. 

At least on an annual basis, the 
custodian must send reports to the 
appropriate Medicare regional of- 
fice. This report must indicate all of 
the expenditures from and deposits 
made into the fund for that period 
of time. When the fund is exhausted, 
the custodian must then forward a 
report to the appropriate Medicare 
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regional office detailing all expenses 
paid from the fund and all deposits 
for the life of the fund. Upon ap- 
proval of the report, the custodian’s 
duties end. 

Should the worker die before the 
custodial fund is exhausted, the 
money will usually revert to the 
worker’s estate. In such case, the 
custodian must ensure that the ap- 
propriate transfers are made before 
being released from obligations in 
connection with the Medicare set- 
aside. 

Whether administered by the in- 
jured worker or a trustee, care should 
be taken to assure that funds only 
be used to pay for the claimant’s fu- 
ture injury-related medical ex- 
penses that would otherwise be cov- 
ered by Medicare. This will require 
that the individual handling these 
matters have some expertise in 
medical claims administration. Suf- 
ficient experience and knowledge to 
be able to make reasonable deter- 
minations about whether individual 
medical expense claims are injury 
related and about which expense 
claims would be covered under 
Medicare are crucial. The individual 
should employ a professional medi- 
cal claims administrator to perform 
those functions if he or she is not 
able to perform them “in house.” The 
claimant or trustee will also be re- 
quired to file annual accountings 
with the CMMS regional office 
which approved the trust. Once a 
final accounting is filed and ap- 
proved, Medicare will resume cov- 
erage for the workers’ compensation 
injury-related medical expenses. U 
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Townsend and Gonzalez, P.A. Tampa, 
where he practices workers’ compensa- 
tion and Social Security disability law. 
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ers’ compensation law and the federal so- 
cial security disability system. 
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An Update on Florida Alimony Case Law: Are 
Alimony Guidelines a Part of Our Future? 


Part ll 


by Victoria M. Ho and Jennifer J. Cohen 


any state legislatures 
are considering the 
use of alimony guide- 
lines, but few have 
adopted specific formulas to deter- 
mine alimony awards. The Georgia 
and Nevada supreme courts have 
recommended the adoption of ali- 
mony guidelines. Michigan has an 
alimony guideline committee that 
has reviewed alimony guideline 
computer programs and recom- 
mends a particular one for use in 
that state. The developer of the 
Michigan alimony computer pro- 
gram has also recently developed 
software to determine alimony 
awards in Washington and Ken- 
tucky as well. Most areas that are 
using guidelines are doing so on a 
local or countywide basis. 
Pennsylvania has gone a step fur- 
ther by taking alimony factors and 
incorporating them into actual 
monetary guidelines that are statu- 
torily mandated in temporary ali- 
mony situations.' Before the adop- 
tion of the guidelines in 1989, all 
support, including child support 
and alimony, was determined by 
analyzing the income and expenses 
of the parties, their assets, and the 
standard of living. That analysis led 
to uneven results from case to case 
and court to court.? On September 
6, 1989, the Pennsylvania Supreme 
Court promulgated new Rules of 
Civil Procedure which established 
the Uniform Support Guidelines® 
and mandated that temporary 
spousal support and child support 
be determined in accordance with 
the guidelines unless a deviation 
was warranted. The purpose of the 


Last month, Part | 
examined the current 
status of alimony in 


Florida. Part Il reviews 


the steps other states 
are taking to deal with 


the issue of alimony in 


family law cases and 
how Florida might 
improve its treatment 
of alimony. 


Uniform Support Guidelines, which 
is explained in the comments of the 
rule, is to “promote (1) similar treat- 
ment of persons similarly situated, 
(2) a more equitable distribution of 
the financial responsibility for rais- 
ing children, (3) settlement of sup- 
port matters without court involve- 
ment, and (4) more efficient 
hearings where they are neces- 
sary.”* 

Section 3701, Pennsylvania Stat- 
utes, lists factors relevant to deter- 
mining whether alimony is neces- 
sary and to determining the nature, 
amount, duration, and manner of 
payment.° Once the threshold de- 
termination that alimony is neces- 
sary is made in a particular case, 
§4322, Pennsylvania Statutes, pro- 


vides that child and spousal sup- 
port during the pendency of the dis- 
solution shall be awarded pursuant 
to a statewide guideline, “so persons 
similarly situated shall be treated 
similarly.”® 

The statutory guideline is based 
on the reasonable needs of the child 
or spouse seeking support and the 
ability to pay of the supporting 
spouse. The guideline emphasizes 
net incomes and earning capacities 
of the parties with allowances for 
special circumstances that warrant 
deviation from the guidelines. The 
philosophy underlying the guide- 
lines is that support should be in- 
come based. When the guidelines 
are applied to the incomes of the 
parties, the result should determine 
the reasonable needs of the depen- 
dent spouse and the ability to pay 
of the supporting spouse. 

Under Pennsylvania law, the 
amount of support to be awarded is 
determined under Rules 1910.11 
and 1910.12, which provide the pro- 
cedure to follow to ascertain the 
guideline amount.’ The Pennsylva- 
nia rules of procedure setting forth 
the formulas to calculate spousal 
support may be found on page 88.° 

Deviations from guideline sup- 
port are allowed when the trier of 
fact specifies in writing the guide- 
line amount of support and the rea- 
sons for, and findings to, justify the 
amount of the deviation.'® The 
guidelines direct the trial court to 
calculate spousal support according 
to the formula in Rule 1910.16-4 
and to deviate from the result if any 
of the factors provided in Rule 
1910.16-5 apply.” 
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In Mascaro v. Mascaro, 803 A.2d 
1186, 1191 (Pa. 2002), the Pennsyl- 
vania Supreme Court noted that 
determining spousal support based 
upon the parties’ net incomes and 
obligor’s other support obligations 
“treats similarly situated persons 
similarly, which is the goal ex- 
pressed in §4322 of the Divorce 
Code.” The court also noted that al- 
lowing for deviations prevents the 
“goal of uniformity from leading to 
an unnecessarily harsh result where 
findings of fact justify the amount 
of the deviation.””” 

Pennsylvania emphasizes parties’ 
net incomes, not standard of living, 
which serves to avoid an inquiry 
into the parties’ frugalness or ex- 
travagance.'* The court pointed out 
that unlike child support calcula- 
tions wherein the reasonable needs 
of a child are a consideration, the 
reasonable needs of a spouse are not 
a proper consideration when calcu- 
lating spousal support. Therefore, 
the spousal support guidelines are 
valid even in high-income cases. !° 

Arkansas also provides for a tem- 
porary spousal support pursuant to 
guidelines. An administrative order 
on Arkansas child support guide- 
lines states: 

Section III. Calculation of Support 

e. Spousal Support 

The chart assumes that the custo- 
dian of dependent children is employed 
and is not a dependent. For the purposes 
of calculating temporary support only, a 
dependent custodian may be awarded 
20% of the net take-home pay for his or 
her support in addition to any child sup- 
port awarded. For final hearings, the 
court should consider all relevant fac- 
tors, including the chart, in determin- 


ing the amount of any spousal support 
to be paid. 


Similarly, New Mexico establishes 
temporary support by a Supreme 
Court rule that provides that each 
party has one half of any remaining 
income after fixed expenses are 
paid." 

Local guidelines in counties of 
several different states have been 
developed to promote uniformity of 
alimony awards. In Santa Clara, 
California, a guideline for determin- 
ing alimony was implemented in 
1977. Even though it is not statuto- 
rily mandated, much of the state of 


California has adopted the use of 
the Santa Clara formula as a guide- 
line for establishing alimony 
awards.’® 

The “California Formula” is as fol- 
lows: 

Payor’s Net Income’ — 

Child Support x 40% 


Minus Payee Net Income 
x 50% 


TOTAL 


The total figure is the starting 
point for an alimony award prior to 
incorporating any deviations neces- 
sary to achieve a fair alimony 
award.”’ Some factors that may be 
considered to deviate from the ini- 
tial guideline amount include 
whether the payor is making addi- 
tional payments for the children’s 
benefit such as private school tuition, 
whether the payor is responsible for 
all or most of the marital debts or 
whether the payor is making pay- 
ments which directly benefit the 
payee such as for education, train- 
ing, leisure activities, or trips with 
the children. Another consideration 
is whether the payor and payee are 
earning up to their potential. 

The California Formula also in- 
cludes guidelines for the duration of 
alimony based upon on the length 
of the marriage. If the marriage 
lasts less than 10 years, the alimony 
should be one-half the length of the 
months the parties were married. If 
the parties were married 10 to 20 
years, the duration of alimony 
should be not less than the number 
of months in the following formula: 
(months married/240) x (months 
married). All support orders should 
terminate after the number of 
months equal to the length of the 
marriage unless otherwise agreed.”! 

The Kentucky Court of Appeals 
suggested a trial court use a main- 
tenance formula which consisted of 
the following: 

Add the two net salaries of the 

husband and wife 

Divide that number by two 

Subtract the wife’s net income 

and the child support the husband 


was ordered to pay ( ) 
Guideline Amount 


That formula was developed by 
the late Ralph Petrilli, a professor 
at the University of Louisville Law 
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School. A professor at the Ohio State 
University School of Law, Joan 
Krauskopf, developed a similar for- 
mula. The Krauskopf formula uses 
a “Maintenance Chart.” 
Difference in income between 
the ex-spouses 
Less total annual child 
support 
Spousal support income 
factor 
Number of years married 
times 1% 
Duration of marriage 
factor plus 10% 
Proportion of spousal 
support (%) times 
income factor 
Annual alimony 
(maintenance) 


Some practitioners in Washtenaw 
County, Michigan, use a more so- 
phisticated formula that assigns 
weighted percentage points to statu- 
tory elements including length of 
marriage, age of spouse claiming 
alimony, income of spouse claiming 
alimony, and the education and 
training of the spouse claiming ali- 
mony.” The formula uses tables that 
correlate the factors into gross and 
weighted points which are totaled 
and compared to a five level scale 
that an attorney uses to evaluate 
the strength of the alimony claim.” 
The criticism of this formula is that 
it only considers four factors, which 
is insufficient to fairly evaluate an 
alimony claim. 

The originator of the Washtenaw 
County Guidelines, Craig Ross, has 
developed computer software to de- 
termine alimony awards. His pro- 
gram has been endorsed by the Fam- 
ily Law Section of the State Bar of 
Michigan and Michigan’s Alimony 
Guideline Committee. 

Maricopa County, Arizona, has 
developed guidelines based on the 
American Law Institute’s recom- 
mendations for when the marriage 
has lasted longer than five years 
and the obligee’s earning capacity 
is no more than 75 percent of the 
obligor’s. This guideline formula 
does not differentiate between mar- 
riages with children and without 
children. The guideline amount is 
determined by multiplying the dif- 
ference between the parties’ 
postdissolution incomes by a mari- 
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tal “duration” factor. The duration 
factor equals the number of years 
of marriage times .015, with a maxi- 
mum value of .50.”° 

Johnson County, Kansas, has de- 
veloped its own guidelines regard- 
ing maintenance based on the num- 
ber of years of marriage and the 
difference in earning capacity of the 
spouses.”’ Section 5.6 of the Johnson 
County Family Law Guidelines 
deals with the amount of mainte- 
nance to award when there are no 
minor children. According to the for- 
mula, the maintenance should be 
determined by calculating 25 per- 
cent of the difference between the 
gross incomes of the parties up toa 
difference of $50,000 per year. For a 
difference over $50,000, add 22 per- 
cent of the excess.** When there are 
minor children, §5.7 states that the 
maintenance should be determined 
by calculating 20 percent of the dif- 
ference between the parties’ gross 
incomes.” The alimony duration is 
addressed in §5.8, which provides 
that alimony should not last longer 
than the number of years of mar- 
riage divided by 2.5 if the marriage 
is five years or less or, for marriages 
lasting greater than five years, two 
plus one third of the number of 
years of marriage.” 


How Do Florida Cases 
Compare to Guidelines 
Around the Country? 

The Alimony Guideline Chart at 
the end of this article compares the 
facts of five Florida cases as they are 
plugged into the Pennsylvania 
Statutory Guidelines, the California 
Formula, the Petrilli Formula (Ken- 
tucky), the Maricopa County For- 
mula (Arizona), and the Johnson 
County Guidelines (Kansas).** 

When the same numbers are used 
in the five different guideline formu- 
las, five different alimony amounts 
are produced. In some instances the 
formula alimony was close to the 
alimony amount awarded by the 
Florida court. However, under some 
formulas, the guideline alimony 
amount was either much higher or 
much lower than the alimony actu- 
ally awarded. There was no guide- 
line formula that consistently 


aligned with the awards of Florida 
courts. 


Conclusion 

As to the amount of alimony, the 
five alimony guidelines compared to 
the Florida cases were mainly 
driven by income, thus the Florida 
statutory factors of need, standard 
of living, contributions to the mar- 
riage, and equitable distribution 
received by each party were not con- 
sidered. These factors are very hard 
to quantify in order to determine an 
alimony award; and perhaps too 
hard to apply in a predictable way 
that supports the concept of just 
compensation. It is important to 
note the number of cases that are 
remanded to the trial court because 
of the trial court’s initial failure to 
consider the different factors and to 
make findings of fact that support 
the award. The factors are so 
broadly interpreted that, without 
more weight given to some factors 
than others, it is arguable whether 
the factors provide any guidance at 
all. 

Many appellate courts render 
opinions where the income of the 
parties and the alimony awarded 
are not mentioned in the discussion 
of whether the alimony award is an 
abuse of discretion. Those cases pro- 
vide no guidance to the trial court 
and practitioner as to how income 
impacts the alimony award. 

Even with the apparent inconsis- 
tencies in the current alimony 
analysis, Florida courts are loath to 
accept statutory direction that may 
be inappropriate in some cases.*” 
However, perhaps a middle ground 
can be reached where an income for- 
mula can be used as a starting point, 
but other factors may be weighted 
and incorporated into the calcula- 
tion. 

For example, the length of the 
marriage would be given a weighted 
number: more weight for longer du- 
ration. Standard of living would also 
be given more weight in a more en- 
during marriage. Contributions to 
the marriage should not be mea- 
sured. Instead, the courts should 
look at how the requesting party’s 
ability to earn has been negatively 


impacted by the marriage through 
child rearing, caring for elderly par- 
ents, or relocating for the sake of the 
opposing party’s career advance- 
ment. This negative impact should 
be a weighted factor that is incor- 
porated into the guideline. The other 
Florida statutory factors would be 
similarly weighted. 

Once all factors are weighted, 
they would be integrated into a for- 
mula similar to the Michigan cal- 
culation. This procedure would en- 
sure that the trial court takes into 
account all the factors contemplated 
in the statute, and that the factors 
would be given a more uniform ap- 
plication. Rather than creating a 
strict system where the statutory 
factors are shunned in favor of an 
income approach, the opposite 
would occur. Parties would have a 
more consistent application of the 
statutory factors by both the trial 
and appellate courts. Fewer appel- 
late cases would be sent back for 
findings of fact. 

There is valid criticism of an ali- 
mony guideline approach. There is 
also valid criticism of the current 
decision-making process. Perhaps 
an improvement to the current ap- 
proach that may provide needed 
consistency to promote truly just 
compensation is possible. The con- 
sistency may also promote settle- 
ment in cases where mounting at- 
torney fees often prevent fair 
settlements and cause a harmful 
diminution of the marital estate. 4 


1 23 Pa.Cons. Stat. §4322 (2002). 

2 Prud’homme v. Prud’>homme, 48 Pa. 
D. & C. 4th 182 (2000). 

5 Effective September 30, 1989. 

4 Pa. R. C. P. 1910.16-1, explanatory 
comment. 

5 23 Pa. Cons. Stat. §3701 (2002). 

6 23 Pa.Cons. Star. §4322 (2002). 

7 Pa. R. C. P. 1910.16-1. 

8 Pa. R. C. P. 1910.16-4. 

® Determined pursuant to Rule 
1910.16-2, which deducts from monthly 
gross income income taxes, FICA, and 
union dues. Pa. R. C. P. 1910.16-2. 

10 Pa. R. C. P. 1910.16-5. 

1 Mascaro v. Mascaro, 803 A.2d 1186, 
1191 (Pa. 2002). 

12 Td. at. 1193. 

Td. 

1¢ at: 1295: 

15 Td. at 1193. 

16 In Re: Administrative Order Number 
10: Arkansas Child Support Guidelines, 
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Supreme Court of Arkansas, January 31, 
2002. 

17 Virginia R. Dugan and Jon A. Feder, 
Alimony Guidelines: Do They Work?, 25 


tion regarding statutory elements to de- 

termine how each element would be 

weighted under that complex formula. 
82 The authors polled all Florida fam- 


their opinion of alimony guidelines. Of 
the 138 questionnaires propounded, 17 
answers were received; the large major- 
ity objecting to statutorily mandated 


FamiLy ApvocaTE 4, 21 (2003). 
i 18 Robert E. Gaston, Alimony: You are 
e the Weakest Link!, 10 Nov. Nev. Law. 36, 
38 (2002). 

18 Net income is derived by taking the 
payor’s gross income and deducting in- 
come tax and Social Security payments. 
‘s Id. 

21 Id. 
- 22 Marti E. Thurman, Maintenance: A 


ily law judges in March 2003 asking guidelines. 


Pennsylvania Formulas for Calculating Spousal Support 
With Dependent Children 


Obligor’s Monthly Net Income’ 


Less Obligor’s support, alimony pendente lite or alimony 


obligations, if any, to children or former spouses who are 
Recognition of the Need for Guidelines, 


33 U. Lovisvitte J. Fam. L. 971, 972 
(1995). Less Obligee’s Monthly Net Income ( ) 
Td. at 981. Subtotal 
= cs] Less Obligor's Total Child Support Obligation ( ) 
- Ira Mark Ellman, The Maturing Law Subtotal 
of Divorce Finances: Toward Rules and Multiply by 30% 
Family “at Bench Bar Commi it Without Dependent Children 
Family Law Guidlines for Family Law Monthly Net Income 
Revised February 2001. Less Obligor’s support, alimony pendente lite or alimony 
- 28 Td. at §5.6. obligations, if any, to children or former spouses who are 
at not part of the action ( ) 
did not compare the facts Lass Net income 
of the Florida cases to the Washtenaw Subtotal 


County, Michigan, formula, as the Florida 
opinions did not contain enough informa- 


Multiply by 40% 


Alimony Guideline Chart 
Florida cases in Husband’s | Wife’s | Years of | Child Actual Alimony | Alimony | Alimony | Alimony | Alimony 
which award of income income | marriage| support | alimony | under under under under under 
alimony was awarded | award Pa. California| Petrilli | Maricopa) Johnson 
upheld statutory | Formula | Formula! County | County 
guide- Formula | Guide- 
lines lines 
Tarkow v. Tarkow $16,750 | $1,000 26 years | N/A $8,000 $6,300 $6,200 $7,875 $6,143 $3,590 
805 So. 2d 854 per (imputed) per per per per per per 
(Fla. 2d DCA 2001) | month month month month month month month 
Merkin v. Merkin $11,000 | $914 32 years | N/A $4,000 $4,034 $3,943 $5,043 $4,841 $2,344 
804 So. 2d 595 per per per per per per per per 
(Fla. 2d DCA 2002) | month month month month month month month month 
Griffing v. Griffing $3,335 $708 19 years | $911 $565 $514 $616 $403 $762 $525 
722 So. 2d 979 per per per per per per per per per 
(Fla. 5th DCA 1999) | month month month month month month month month month 
Escudero v. $1,721 $998 per| 23+9 N/A $350 $289 $189 $362 $101 or | $181 
Escudero per month (parties per per per per $347 per 
739 So. 2d 688 month married month month month month (depend- | month 
(Fla. 5th DCA 1999) twice) ing if 
count all 
yrs. or 9) 
; Thomas v. Thomas | $7,000 $1,760 14 years | $797 $600 $1,333 $1,601 $1,823 $1,100 $1,048 
a 776 So. 2d 1092 per per per per per per per per per 
(Fla. 5th DCA 2001) | month month month month month month month month month 


Annual Incomes were converted to monthly income by dividing the yearly salary by 12. 
Biweekly child support was converted to monthly support by multiplying it by 2.15. 
All figures have been rounded for ease of computation. 
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ge and NFA, Referring attorneys are gladly paid in 

accordance with Florida Bar rules. The Law 

Offices of Darren C. Blum, P.A., 8751 W. 

Browaed Bivd., Sulte 404, Plantation, FL 

a 33324 phone (954) 423-6000, fax (954) 423- = 

Services hd build- 

and you Pall Jeff 
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flabar.org) To advertise in the Lawyer Services 

Bruce Meliinger at (850) 561-5687 


InterCity Testing & 
Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Fiammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- 
tation, Tires; Highway Safety; Warning/Instructions. 
Website: www.InterCityTesting.com. 
) 7940 FAX (561) 7939 
P.O. Box'2819 
Jupiter, Florida 33468 


ASSET 


SEARCHES 


DEBTORS LOCATED 


P rofessional Asset Locators 


PI Lic # PI10350 


(800) 537-6900 
Since 1983 4pal.com 


GOLDSTEIN LEWIN & CO. 


Certified Public Accountants and Consultants 


‘Gusiness valuations 


Find out why many attorneys and 
business owners choose Goldstein 
Lewin valuation professionals. We 
provide sound and supportable 
business valuations for: 

> Litigation Consulting 

> Divorce 

> Estate/Gift Taxes 

> Family Limited Partnerships 


For further information, contact: 
Sal Bochicchio, CPA*/ABV, CVA 


Mark R. Gold, CPA*/ABV, CBA 
*Licensed in the State of Florida 


1900 NW Corporate Bivd. 
Suite 300E 
Boca Raton, FL 33431 
Tel: (561) 994-5050 
www.goldsteiniewin.com 


I—| 4NI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
13577 Feather Sound Drive Call (727) 579-8054 
Bldg. II, Suite 190 Fax (727) 573-1333 


Clearwater, Florida 33762-5552 


We are pleased to receive your calls. 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Professi na 


(All Disciplines) 


ct SSin 


Professional Safety incorporated 


Ltd. 


medical expert testimony in medical malpractice, personal injury & disability claims 


Witness quality medical 


847-673-4422 


| 
is IND 
business you value 
2 1.800.562.7233 Located in the Palm Beach Area 
Merit - No Charge 
e 
| 
: | 
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Expert Witness Testimony T RA D & MAR K 


For Insurance-Based Litigation & COPYRIGHT SEARCHES 
-Suoply word and/or 
esign plus gi or services. 
Insurance Metrics Corporation SEARCH FEES: 


Specializing in: COMBINED SEARCH - $315 
insurance and workers compensation, Intemet) 
industry and regulatory standards, rate-making, 


STATE TRADEMARK - $140 
unfair trade practices, antitrust, damages and more EXPANDED COMMON LAW - $165 


DESIGNS - $210 per International class 


Bill Hager, President 561-995-7429 COPYRIGHT - $180 
Former Insurance Commissioner www.expertinsurancewitness.com PATENT SEARCH - $450 (minimum) 


Former NCCI CEO INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 
Neurological Training & Experience 


November 2003 
IT} CLE Video Replays 


PROTe, 
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BASIC FAMILY LAW (#5451-5465) 


Fort Lauderdale, November 14 
Marriott Marina #223 


Orlando, November 14 
Radisson Plaza Downtown #71 


* 


BASIC PROBATE (#5456-5470) 


Pensacola, November 6 
Escambia/Santa Rosa Bar Assn. #40 


* 


Criminal Defense & Sentencing 


Personal Injury 


* 


Sexual Harassment 
Medical Malpractice 
Other Related Neurological Disorders 


Not a Referral Service 
I. Rose, M.D., F.A.P.A. 
(305) 856-6219 


¢ Diplomate of the American Board of Psychiatry & 
Neurology in Psychiatry with added Qualifications in 
Forensic Psychiatry ¢ Board Certified 


* 


DOING WELL BY DOING GOOD (#5377) 
Sarasota, November 21 


* 


Hyatt Hotel #42 
American Heart 
Associations 
Fighting Haart Desease and Stroke 

For registration information, see www.flabar.org or call CLE JOIN THE FIRM. 
Registrations at 850/561-5831. is by check 
only. Please verify program availability wit egistrations 
before making plans to attend. EXERCISE, 
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You can plead guilty or not guilty. You cannot plead “oops!” 
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SILENT PARTNER. 


FOUNDATION SOURCE® PROVIDES 
ToTaL BAcK-OFFICE ADMINISTRATION FoR PRIVATE FOUNDATIONS — 
So You Can SPEND YouR TIME COUNSELING CLIENTS. 


At Foundation Source we 

understand the concept of “highest and 
best use.” For you, it’s providing legal 
advice. For your clients with private 
foundations, it’s charitable giving. 


For us, it’s complete back-office 
administration, compliance, state and 
federal filings and grant disbursements 
to keep charitable foundations running 


smoothly and cost effectively. 


Attorneys and large financial 
institutions trust us as their back-office 
partner because our systems were 
created by top legal and accounting 
experts in close conjunction with the 
IRS. Our services eliminate unpro- 


ductive hours spent on non-advisory 


administrative chores—freeing you to 
grow your foundation practice with 


significantly less overhead. 


Services include: 
Full compliance monitoring of all 
foundation activity—including the 5% 
minimum distribution—with email 


notifications sent to you as requested. 


Preparation and filing of quarterly 
excise taxes and the annual 990-PF 
return. 


Complete foundation history and 
documents available at one central 


location on our secure web site. 


Grant management, administration — 
and more. 


When you think about highest 
and best use, it makes sense to bring on 


a silent partner. 


“10 Rules 
Every Foundation Should Know 
About Compliance” 


To receive this 
complimentary white paper, 
or to find out more 
about our back-office services 
for private foundations, call 
800-839-0054 
or send an e-mail to 


silentpartner7 @foundationsource.com 


Source 


20 Glover Avenue, Norwalk, Connecticut 06850 800-839-0054 www.foundationsource.com 
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Your love of the law sets you apart. But your commitment to balance keeps 


you always within reach. New Westlaw® technology like ResultsPlus™ brings 


related information to you, instead of you having to go find it. Which saves 


more time for all who value your counsel. Differences that matter. 


Click west.thomson.com or call 1-800-762-5272 
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WEST 
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